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JOINT APPENDIX 


DISTRICT OF COLUMBIA COURT OF GENERAL SESSIONS 
Criminal Division 
July Term, A.D. 1966 
THE DISTRICT OF COLUMBIA, ss.: 


( Clark F. King 
Milton D. Korman, Acting Corporation Counsel, by ( Robert H. Campbel: 
( 


Assistant Corporation Counsel, who for the District of 
Columbia prosecutes in this behalf in his proper person, comes 
here into Court, and causes the Court to be informed, and complains 
that ARTHUR KINOY, late of the District of Columbia aforesaid, 
on or about the 17th day of August in the year A.D., nineteen 
hundred and sixty-six, in the District of Columbia, aforesaid, 
and on New Jersey and Independence Street-Avenue, east, and in a 


public place, to wit: Cannon Building did then and there engage 


in disorderly conduct, to wit: engage in loud and boisterous 


talking and other disorderly conduct. 


Contrary to and in violation of an Act of Congress 
Police Regulation in such case made and provided, and constituting 
a law of the District of Columbia. 


Milton D. Korman |. 
Acting Corporation Counsé¢l 


Personally appeared C. E. Hockman this 18th of August, 


A.D., 1966, and made oath before me that the facts set forth in 


the foregoing information are true, and those stated upon informa 


tion received he believes to be true. 


L, D. Clarke 
Assistant Corporation 
Counsel in and for the 
District of Columbia 
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DISTRICT OF COLUMBIA COURT OF GENERAL SESSIONS 


CRIMINAL DIVISION 


ee eee a a a eee, 
DISTRICT OF COLUMBIA 


Criminal Action No. DC-23093-66. 


Sq 00 00 of o8 co oo se OF 0 


Washington, D. C., 
‘ Thursday, August 18, 1966. 
“The above-entitled matter came on for trial before 


JUDGE HAROLD H. GREENE, presiding in the District of Columbia 


Branch, Courtroom No. 12, Criminal Division Buiiding, at 


2:00 ofelock p. m. 


"APPEARANCES: 
On behalf of the District of Columbia: 


CLARK F. KING, Esq., 
Assistant Corporation Counsel. 


On behalf of the Defendant: 


PHILIP HIRSCHKOP, Esq. 
1513 King Street, 
Alexandria, Virginia 22314, 
King 8-7777. 


WILLIAM KUNSTLER, Esq., _ 
511 Fifth Avenue, 
New Yous, New York. 


. MORTON STAVIS, Esq.; 
Rutgers University, 
New Brunswick, New Jersey. 
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APPEARANCES: [Continued] 
On behalf of the Defendant: [Continued] 
JOHN DeJ. PEMBERTON, JR., Esq.,_ 
156 Fifth Avenue, ; a 
New York, New York 10010. © 


JEREMIAH GUTMAN, Esq. 


’ MISS BEVERLY AXELROD, Attorn@y-at-Law. 


FRANK DONNER, Esq. 

IRA GOLLOBIN, Esq. 

ARMIN ROSENKRANZ, Esq. 

SHELLIE F. BOWERS, Esq., 
635 F Street, NW., 


washington, D. C. 20001, 
MEtropolitan 8-2234. 
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PROCEEDINGS 

‘THE DEPUTY CLERK: District of Columbia versus 
Arthur Kinoy. 

Mr. Kinoy, step forward, please. 

{Thereupon, the defendant and counsel approaches 
the trial table.) 3 

THE DEPUTY CLERK: Your Honor, Mr. Kinoy is charged 
with disorderly conduct. He pled not guilty earlier. 

Are you ready for trial? 

MR. HIRSCHKOP: Yes. 

MR. KUNSTLER: we are. 

THE COURT: Is the Government ready tc proceed? 

MR. KING: Yes, your Honor. 

THE COURT: All right. 

THE DEPUTY CLERK: All parties and witnesses in thig 
case, step forward. 

(Thereupon, the witnesses &ypproached the 
trial table.] 

THE COURT: Let me say right now, seeing all those 

witnesses, I'll permit both sides to put on a full case, but 


I gontt expect to hear witnesses who are merely going to. 


corroborate what other witness-s said, simply to prolong this 


proceeding. 
MR. HIRSCHKOP: Yes, your Honor. 


HE COURT: Very well. 
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‘THE DEPUTY CLERK: All witnesses and parties step 
|  snside the vail, please. 
. [Pause] ; 
THE DEPUTY SLSRK: Raise your right hands. 
(Thereupon, .7 witnesses were duly sworn. J 
THE DEPUTY CLERK: Wi1l there be a rule on witnesses 
THE UxvKT: yes. I think we better have -al2 wit- 
nesses ster outside except whoever is going to testify first 
for the Government . . 
MR. HIRSCHKOP: Ir your Honor please, several of - 
these witnesses are also part of the’ defense counsel staff. 
. should like to move their -- they are practicing attorneys 
in other courts -- I should like to move their admijseion at 
this time before this Court. ! . 
THE COURT: All right. They will be admitted for - 
purposes of this case and t.ey can, of course, ‘stay ard par- 
ticipate in the case. 


. MR. HIRSCHKOP: Yes, sir. 


THE COURT: But all the other witnesses wall step 


outside. 
. THE DEPUTY MARSHAL: (Addressing the witvensoe) 
Step this way, please. 
(Thereupon, the witnesses were ssesuaes 2rom 
the courtroom. ] | 


MR. HIRSCHKOP: If your Honor please, concem in. 


ey 6a 
these counsel, I would first like to introduce each counsel 


to the Court for purposes of their admission. 


Itm a member of the bar of this Court, your Honor, 


myself. 

First, I would like to introduce William Kunstler. 
Mr. Kunstler is a member of the New York State Bar, Supreme 
Court, numerous circuit Courts of Appeals, including our own 
here in the District of Columbia, and numerous other courts. 

THE COURT: Glad to have you, Mr. Kunstler. 

“MR. KUNSTLER: ‘Thank you very much, Judge. 

MR. HIRSCHKOP: I would next like to introduce 
Mr. Morton Stavis. Mr. Stavis is at present assistant profes- 
sor of law at Rutgers University, a member of the New Jersey 
Bar, your Honor, Supreme Court, and many circuit Courts of 
appeals. 

THE COURT: Glad to have you, Mr. Stavis. 

MR. STAVIS: Thanx you. 

wR. HIRSCHKOP: Next, Mr. John deJ. Pemberton. 
Your Honor, he is a member of the Minnesota Bar and the 
North Carolina Bar and he is Executive Director of tiie heros 
Civil Liberties, Union. 

THE COURT: Glad to have you, Mr. Pemberton. 

MR. HIRSCHKOP: Next, Mr. Frank J. Donner, member 
of the United States Supreme Court, circuit Courts of Appeals 


for the first, second, third, sixth, seventh, and eighth 
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circuits, various District Courts, and the New York Bar. 
THE COURT: mr. Lonner. 
MR. HIRSCHKOP: Miss Beverly Axelrod, a member of 
tne California Bar and she New York Court of Appeals. 
THE COURT: Miss Axelrod. te 
MR. HIRSCHKOP: Mr. Jeremiah Gutman, a member of 
the United States Supreme. Court, various circuit Courts of 
Appeals, various District Courts, and the New York Bar. 
THE COURT: Mr. Gutman. 
MR. GUTMAN: Thank you, your Honor. 
MR, HIRSCHKOP: Mr. Ira Gollobin, your Honor, 
member of the New York Cour: of Appeals, New York Dist 
Courts, and the New York Bar. 3 
THE COURT: Glad to have you, Mr. Gollobin. 
MR, HIRSCHKOP: There are three members of this 


Court, your Honor, including myself, Mr. Shellie Bowers, and 


Mr. Armin Rosenkranz, who have entered their appearance. 


THE COURT: I take it that all of these counsel are 


not going to actively participate in this proceeding. 

MR. HIRSCHKOP: Well, they will help give advice to 
counsel, _ Three of us will conduct the active participation: 
Mr. Kunstler, Mr. Stavis, and myself. : 

THE COURT: All right. Mr. King, are you ready to 


proceed? 


MR. KING: Yes, your Honor. 
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EVIDENCE ON BEHALF OF THE GOVERNMENT 
Thereupon 
TOWNSEND DAVIS BIRD 
was called as a witness for and on behalf of the Government 
and, having been first duly sworn, was examined and testified 
as follows: 
DIRECT EXAMINATION 
BY MR. KING: 
State your name, Mr. officer. 
Townsend Davis Bird. . 
Q. What is your employment? 
A. Employed by the Justice Department. I'm a United 
States Deputy Marshal. 
Q. Directing your attention to yesterday -- excuse me- 


xetober the -- August the 17th, did you have -- were you on 


any particular assignment? 


A. Iwas. I was on an assignment at the House Un- 
American Activities Committee hearing. 

Q. And at what time were you so engaged? 

A. ‘Weil, I eerorees for that assignment at eee Ly 
9:30 a.m. 

Q. Did you have occasion to see the defendant here on 
that occasion? 

A. Yes, sir. 


Q. Dia’ there come a time when you yourself participated 
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in the removal of the defendant from the res room? 


A. ‘Yes, sir. 


Q. Will you rc.ate to the Court just what occurred 


2eaaing up to this removal? 

A. I was stationed in front of the witness bench with 
another HeRuLy “We were facing the spectators, counselors, 
witnesses, just directly behind the testifying witness, the 
House Un-American Activities investigator, and the Committee 
members. We were the last deputies between the Comittee and 
the witnesses and spectators in the hearing room. 

There was a witness on the stand. I dontt remember 
who he was. And at one point in his testimony to the Com- 
mittee, several members of the -- well, several of ci lawyers 
‘for the witnesses approached the Committee bench in objection 
t. something this witness had said. There was quite | ‘a oe 
canted between these members -- these lawyers who. approached 
the bench and Congressman Pool, who was the’ Chairman of the 
Committee. 3 

| "the defendant, Mr. Kinoy, was one 6f these counselor} 
who approached the bench, and it was he who was engaged in the 
most active conversation with Mr. Pool. This conversation at 
times got rather loud and, after Mr. Pool on many occasions 
had overruled his objections and advised him to sit down, : it 
the other ‘deputy and myself moved from our position and walked 


to the rear of Mr. Kinoy ana this counselor here (indicat.ag) 


sitting at the counsel table now -- I dontt know: his name. 


E myself was standing in the rear of this counsel and the 
defendant. . | 

Prior to me taking this position, Mr Pool had 
directed Mr. Kinoy to be seated. Mr. Kinoy paid no heed to 
Mr. Poolts rulings er became even louder and over Mr. Pool'ts 
gavel tnree to be heard. ; 

At one juncture Mr. Pool told Mr. Kinoy again to be 
seated. At this time I approached Mr. Kinoy and touched him 
rather. lightly but witn enough pressure. to let him know I was 
tnere and asked him to ve seated. He paid no heed to me and 
turned away from me and made a retort of which I don't «x ow, 
because at that tim t.i8 scunselor again, the one seated nere 
g. apbed me by my left arm ari told me not to touch him because 
he was @ lawyer. 

"while I was engaged in this conversation or activis 
with this counselor -- 

MR. KUNSTLER: Your Honor, I think the record ought 
to indicate that my name is William M. Kunstler. 

THE WITNESS: While I was engaged in this little 
disruption with Mr. Kunstler, Mr. Pool again directed Mr. Kino 
to be iucaa’ At that point I placed my hands on Mr. Kinoy 


taking him by the arm and by the seat of his pants and attempted 


‘ 
‘ 


te eject him from the hearing room. 


BY MR. KING: 


10° 
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Q. Can you give us a little better description of the 

tone of yoiee that was ased and the nature of the words that 
were used at this particuiar ine: be the part of Mr. Kinoy? : 
A. * Well, at the time when he was -- prior to him being 

or our taking the action to eject him, his conversation with 
the Chairman of the Committee -- he was very loud and paid no 
“eed at all to any of Congressman Pool's directions, and then 


- 


when it was necessary for us to eject him on Congressman 
Poolts orders, he began violently to resist this objection. 
He spoke in an even louder voice and -- to try and recall the 
' words that he used expressing this objection, I couldr't, but 
cney were many and again all in a loud eee He tried 
} flail his arms and at this point the other devetytato was... 
nis other side, also t.0k hold of Mr. Kinoy and it was then 
that we started out of the hearing room with him. 

And did you eject him from the room? 

Yes, sir. 

“and at that point was he then neleascas 

Well, at ‘that point I had -- inasmuch as this hear- 
ing room and the area that we had to navigate Mr. xine was 
full of the press and other witnesses, I had-sore of lost 
contact and I was -- by the time we reached the door I was 
just barely holding onto Mr. Kinoy. 


Q. And did Mr. Kinoy leave then? 


A. He was -- yes, he left the hearing room. © 


Q. 


point? 


A 


Q. 


A. 
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‘No; I mean: Did he leave the space outside at that 


No, sir. 
What happenec then? 


Well, he was -- 211 the way out Mr. Kinoy was object 


ing physically and vocally to the -- to his ejection from the 


' pearing room, and ever after he got past the door he was 


escorted by other marshals to ‘the elevator and downstairs 


into the waiting paddy wagon. 


Q. 
A. 
Q. 
A. 
Q. 
A. 


Q. 


MR. KING: You may examine. 


CROSS-EXAMINATION 
BY MR. KUNSTLER: 


I understand your name is Bird? 


“Yes. 


Bey-r-d? 
No, sir. 


Would you spell it for me, please? 


‘B-i-r-d. 


B-i-r-d. Now, Mr. Bird -- you live in the District 


of Columbia, by the way? 


ee 


Q. 
A. 
Q. 


No, sir. 


Where do you live? 


.I live in Maryland. 


Maryland. Mr. Bird, at the time that Mr. Kinoy 


first approached to make his objection, you were seated facing 


away from the place where the objection was made; is that 


J 


A. ‘Yes, sir. 

Q.. And you were seated with another deputy; is that” 
correct? 

A. Yes, sir. 

Q. What is that deputy's name? 

A. Mr. Hockman. ‘ 

Q i. show you a clipping from the Washington Post Post of 
August 18, today, and ‘ask you: does that picture reflect you 
and Mr. Hockman as well as Mr. Kinoy? 

MR. KING: May I object, Bata Honor, as to what | 
time it reflects them? As to what time. 


MR. KUNSTLER: I'll get to that. 


"MR, KING: I object to it at this point. 


THE: COURT: Sustained. 

MR, KUNSTLER: All right. 

BY MR. KUNSTLER: 
2 At the ‘time that Mr. Kinoy was leaving the hearing” 
room with ‘the marshals, does that picture reflect the position : 
| of you and Mr. Hoclasan? 

A. e: would have to say yes. 

a And who 4s the other person in the picture, outside 
of Mr. Kinoy? 

A. If you will point him out, 111 be able to answer 


the question. 


Q. tm pointing to tne person in the picture to the far 


- 


ae 
right of Mr. Hockman. 
MR. KING: Your Honor, may we have the picture 
identified for the purpose of identification? 
THE COURT: It's been sufficiently identified. 
may anaes tne Gusatiens. 
THE WITNESS: Deputy Rowe. 
BY MR. KUNSTLER: 
Is he a United States Marshal as well? 
Yes. 
| , @- So, when Mr. Kinoy left the hearing room, there 
| were three deputy marshals accompanying him; is that c.rrect? 
SouxsalPs rs Hockman and Mr. Rowe. 
: A. . Yes. 
—Q. And this picture is an accurate pepresentatao. 
it not, of the situation, as seats testified, as you left 
the hearing room with Mr. Kinoy? 
A. Yes. 
- MR. KUNSTLER: I would like to offer it into 
evidence, your Honor. ; 
MR. KING: JI have objection, your Honor. 
“THE COURT: It may be admitted. 
“BY MR. KUNSTLER: 


Now, Mr. Bird -- 


“MR. KING: May I ask that it be marked as 4 


defendant's exhibit? 
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Defendant's Exhibit 1. 
[The clipping from the: 
Post was marked Defendant *s mR 
Exhibit 1 and received in- — 
evidence. ] 

BY MR. KUNSTLER: 

Q Mr. Bird, you were in the hearing room, more you 
rot, on Tuesday, August 16; is that correct? : 

A Yes. . 

Q. And you were in the hearing room, of course, on 
yesterday, on Wednesday? | 

A. Yes. . 

Q. You had the same assignment on both days; aid you 
not? : 

A , yes. 

Q And on the first day, hasae 16, you were also 
sitting in one same chair during much of the eerie except 
when you: were relieved: isn't that correct? 

A. Yes. . : 


ey Facing the audience. 


Q. 
A. . . Yes. 
@ 


Now, on that Augus: 16, the first day of the hear- 
ing, ‘you. saw me “in tne hearing room; isn't that sere 
A. Yes. } 
Q. . eed do you recall that during the testimony of 


another witness that I rose to object when the name of one of 
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my clients was mentioned by that witness? 

MR. KING: <X object, your Honor. We're talking abou 
tne day before this man was ever charged. : 

_ THE COURT: What is the relevancy? 

MR. KUNSTLER. Tne relevancy is this, your Honor: that 
the same ot jection was made the day before by myself and that 
this action that oocurred yesterday did not occur on that day. 

MR. KING: I still object as not being material. 

THE COURT: What does that have to do with this? 

MR. KUNSTLER: Your Honor, we want to show that the 
normal process of making objections was made on the first day 
and we adhered to it or. th second day. Mr. Kinoy was doing 
the same thing the second day which had been permitted on che 
first day. | 

THE COURT: Do you mean to tell me that Af tre 27a 
tolerated -- assuming this to be true -- tolerated a lawyer 
or a witness to shout or to try to outshout the chairman on 
one day, that thereafter the Committee is precluded from.enforc- 
ing its rules thereafter? 

MR. KUNSTLER: No. Itm not referring to the shout- 
ing, but the same type of objection was made, as directec by 
the Chair, from the same position in front of the Chair; that 
we were under instructions to make our objections in a certal 


way. That's all I want to ask. 


THE COURT: All right. I*11 permit: you to bring 
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_ that out. I overrule the objection. Se 
: THE WITNESS: Would you repeat the question, please? e 
MR. KUNSTLI2. ren rephrase the question, Deputy 
Bird, and I?ll rephrase it this way: 


BY MR. KUNSTLER: 


q. Do you reca’ 1 objections being made during the hear- 


ing prior to the incident involving Mr. Kinoy by lawyers? 

A. I. penis. you all approaching the bench, yes. 

Q. And do you recall where these objections were made 
from, as far as the physical location of the committee was 
concerned? 

A. | (Pause) -- Youtll have to further explain -- 

Q. Well, let me visualize the hearing room. ‘You were 
sitting directly in front of where the Committee was s:*: eres 
is. that correct? Facing away from them. : 

A. Yes. rae : 

Q. And do you recall when lawyers made their objections 
that they would Sener pursuant to Congressman Poolts 
instructions, the area in front of the bench where Mes “Kinoy 
and I were making this objection on that particular day? 

A.. No. As a matter of fact, when you wanted: to make 
an objection, you and some of the other counsel seemed to make 
them from wherever you might be at that given time. 

Q. . Didntt Congressman Pool tell us then, when we would 
make dbjecttons, to cume to the front and speak mae the 


rostrum? . 


a. <Lba 
A. z believe thatts the case. 
Q. All right. And that is the place where Mr. Kinoy 
was, ae! Bs not, at the time that you seized him? 
A. He was near to the rostrum, yes. 
Q. He was in tne same place that the other lawyers had 
been instructed to make their objections from; isn't that 


correct? Prior to his objection. 


A. Well, he was near to the rostrum, yes. 


THE COURT: You can answer that question. That 


doesntt respond to the question. 

; BY MR. KUNSTLER: 

Q. ‘Was he not in the same place where all the lawyers 
had been avietatinted to make their objections from, to tne 
left of Congressman Pool, directly in front of the rostrum? 

., MR. KING: Your Honor, I hadn't heard this witness. 
testify that he heard any instructions as to where they were 
te be. 

THE COURT: Overruled. Answer the question. 
BY MR. KUNSTLER: 

Q. Is that so? 

A. (Pause) -- I really don't know how to answer the 
question, but he was where most uetcrieye had been filing 
their objection. Eventually, they had gotten to this poi..t, 
yes. . : 


Q- You didn't hear Congressman Pool say to any of the 


- 
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attorneys -- 
A. Yes. I heard him on occasion say, "Come forward.” 
Q. And Mr. Kinoy was where he had indicated to come 
pale isn't. that correct? 
"A. Right. | 
‘Q. - Now, on a day cf the incident os'you recall ‘wnat 
time of the morning this was,by the way? 
" Approximately 10:45.’ In that vicinity. 

In the marning; is that correct? a 

Yes. “In the morning. 

Now, do you recall, Deedee Bird, who approached the , 
bench first with an objection, as far as Mr. Kinoy and I were 
scnsersied? : 

No. 

"You dontt recall. 

I dontt recall. 


Did we go together? 


_I don't recall. You may have. I don't recall. 


- . «~ 


Now, there came .a time, as youtve testified, when 
you said several lawyers approached the benshs What did you: 
mean by neavera) lawyers" or who did you mean by "several 
lanyers"? 

A. Well, there were more than just two lawyers st. 


in this general area. 


- 


Q. Well, what Itm asking is this -- this is before 
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any incident occurred -- your testimony was that several 


lawyers approached, the bench and had quite a discussion. 


were the "several lawyers" prior to the incident? 
You mean directly prior? 
Directly prior. 
I dontt remember. 
You don't remember. 
to. 
But you're quite sure Mr. Kinoy was one of those - 
several lawyers; is that correct? 
A. yes. Yes. . 
Q. | He had to pass your seat going up to make his 
objection; isnit that correct? 
A. » (Pause) -- 1 believe at that point he woulghave to 
have come pest my side rather than come in front of me I 
pelieve he was sitting to my right at that point in tne morn~ 
ing. 
Q. Ee you were seated, were you not, to the rignt of 
Deputy Hockman} is that correct? 
A. Rcraikes correct. 
2 And you poth were seated Senwittien; looking into the 
audience; isn't that correct? 
A. ies. 
Q Now, you testified on your direct that the lawyers 


had quite a discussion with Congressman Pool; is that correct 


Yes. 
} I think you referred to it as an active conversatic I 
Very active. | | | 
Now, was Congressman Pool the only menber of the 
subcommittee who engaged in conversation? . | 
‘A. «At that particular time -- I couldn't answer. I 


don tt remember 5 


“- 


Q. You weren't even pesioa ‘the subcomittee; were cides 


A. No. : 

Q. So, -@11 you had to rely on were your ares is that 
correct? : | 
A. Thatts ‘correct. 

Q. Do yo recall what the nature of the discussion was 
before the incident? ! 

A. No. 

ca. Did you hear any words?~ 
| i heard a lot of words. 

Q All right. What were some of the ora : 

A. I couldntt put them, together in any -- I cante 
remember them to put them together to make sense. I heard 
words. | . 

Q. Did it involve, if you can necali, a discussion as 
to such: things © as cross- sr a of witnesses? Daa roe 
hear that phrase? 


A. Oh, yes. 
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That was menticned quite frequently; was it not? 


It was mentioned, 
Did you hear Mr. Kinoy mention it to Congressman 
Pool? 
A. He may have, Z couldn't say that I heard that. 
ey pid gou hear soséthing mentioned with Congressman 


Pook with reference to executive session? Did you hear that 


2g pid you hear anything said about transcript of 
testimony veken at. RACENA TO session? 

a. This acnaiaska ring a dell either. 

@. Bat 30 you heard ®Soposs-exanination.” That word you 

Yes.* 

Is that the only word you recall? 

I — legal terns. 

‘tt was a legal discussion; was it not? 

Yes. 

Now, you testified that after the active conversa- 
tion, you heard Congressman Pool on many occasions advising 
Mr. Kinoy to sit down; is that correct? 

A. Yes. 

Q@ How many occasions? 


A Several. And at this point I had turned. and I was 
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looking coward Mr. Pool and the participants in this area. 

Q. What made you turn? The word "Sit down"? . 

A. No. The fact that Mr. Pool used the term more than 
once, "Youfre out of order," "Be seated," and the fact that 
the conversation was getting louder and louder, and Mr. Kinoy 
was apprently not heeding the orders of the Chairman of the 
Committee. . 4 

Q i All right. You also used the term "out of order." 
You didn't nention that on direct examination. Was that also 
used by Mr. Pool? | . | 

A. Yes. 

Q. Now, during all of this time, the time that you 
heard the words, "Out of order," "Sit down," did you tear 
what Mr. Kinoy was saying? i 

A. - (Pause) -- I heard him making responses, but what | 


they were --- I don't remember what they were. 


Q. But they were a continuation, were they: not » of ris 
legal argument? 


A. I:would assume so. 


@. ‘You didn't hear him use profanity or anything like 


that; did you? 
A. I heard no profanaty. 
' Q , Now, after you heard Mr. Pool. say, "Sit down" and 
"youtre out of order," or wnat-have-you, you stated that you 


and the other. deputy -- I presume you mean Deputy Hockzan; 
hans ! 


4s that correct? 
A. ‘i Yes, sir. 
Q. | -- moved to the rear of Mr. Kinoy. 
A. Yes. 
Q. Now, did anyone order you to move to the rear of 
Mr. Kinoy? 
A. No, sir. 
Q. bandana Pool didntt call you over; did he? 
| A. No, sir. ‘i 
Q. nose you were standing at the rear of Mr. Kinoy, 
as I recall your direct esumtabion: And did you listen then 
to what Mr. Kinoy was discussing with any member of the sub- 
committee? . 
A. No, sir. 
Q. As you were standing to Mr. Kinoy*s rear, would you 
describe who was at his right rear and who was at his left 
rear as between you and Mr. Hockman? 


Ae I was at Mr. Kinoy*s left rear. 


Q. Mr. Hockman to the right; is that correct? 


A : I would have to assume so. 

Q. Now, at that time you were then at my right; were 
nate | 

A 'T was. 

Q . And Mr. Kinoy was continuing his legal argument; 


was ne not? when you were standing there. 


J Pas 
A. He was still having conversation loudly with Congress- 
man Pool, ; : 
Q. And that conversa:ion was about the right of cross- 
examination as a legalism; was it not? | 
A I case that's what it was; yes. 
@. You were right there. 
Yes. 
‘You were as close as you could be; isntt that 
Yes. 
aie And there was no scandy or anything else going 
on at that time; was there? — 
A. . ‘No profanity. 
MR. KING: I object to "anything else." there jes 
SeEeey something else going ‘on. | 


WR. KUNSTLER: I didn't hear the’ remark. ‘I dontt 


- H - 


. KING:. I say I object to the use of theford 


renting else." 
mR, KUNSTLER: 1°11 withdraw the use of the word 


“anything else." : 
"BY ‘MR. KUNSTLER: 
There was no profanity. 
No profanity. 


THE COURT: He has aneaty answered that. Letts no 
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go over everything. Once or twice is enough. 
MR. KUNSTLER: All right. 
BY MR. KUNSTLER: 

Q “AS you were both standing at the rear of Mr. Kinoy, 
as I understand you on direct examination, you said that Mr. 
Pool then directed Mr. Kinoy to be seated; is that correct? 

A. Yes. 


Q. And was that the first time that you heard Mr. Pool 


ask Mr. Kinoy to be seated? 


A. Now. 

Q. You had heard that prior, when your back was to the 
Cee CENT isn't that correct? 

A. Re véntt say -- I cantt remember what my physical 
position was at “the time I heard him say, "Be seated" prior 
to then. But I heard Mr. Pool make that remark on other 
occasions. . . | 

Q. And when you heard Mr. Pool make that remark on 
other occasions, did you know at whom it was directed? 

Yes. 
Were you watching? 
‘Yes. : ; 
And it was directed at Mr. Kinoy? 
Yes, sir. 
Q. Now, when you were standing -- yon and Mr. Hockma..- 


to the rear of Mr. Kinoy, then you heard Mr. Pool say it again, 


ats 
"Be seated"; is that correct? 
‘A Yes. me 
-Q. And then I believe you said he rapped his gavel. . 
Mr. Pool. . st 


A. Well, Mr. Pool was rapping his gavel quite frequently. 


This wasn't the first time he rapped his gavel. 
No. a ; 
Hets been rapping it all through thehearings; ‘hasn't 
’ He has used it on pccaeice, yes. 
Frequently; isn't that coerece 
on mariy occasions. 
@ . Now, you testified again that at this point Mr. 
Kinoy became louder, as I recall. 
_ {No audible response. ] 
Q. Yom, - Deputy Bird -- 
THE COURT: Will you answer so that the reporter can 
hear your answer? , 
THE WITNESS: Yes, sir. 
“(HE REPORTER: Thank you. 
BY MR. KUNSTLER: 
Q. Now, ‘Deputy Bird, did you otiee to whom Me. Kinoy | 
was speaking at this time when Mr. Pool said once mare, "Be 
seated and rapped his gavel? 


A. (Pause) -- No. 
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Q. You didn't notice that Mr. Kinoy was speaking to 
Congressman Ashbrook at that time? 

A. No. 

Q. Did you hear Congressman Ashbrook say one word to 
Mr. Kinoy? — 

| A. | If he did, I didn't hear it. 

Q. You were right there. Were you watching what was 

going on? 


A. I was watching Mr. Kinoy and Mr. Pool. 


Q. And you. didn't hear Mr. Ashbrook at all. 


“MR. KING: I object, your Honor. He has answered 


that question. I don't think he should continue asking him 


the same question. 
MR. KUNSTLER: Your Honor, this is cross-examination. 


Itm not going to overdo it. 


BY MR, KUNSTLER: 
Q. Now, at the time that Mr. Kinoy was having his voice 


grow louder, as you indicated,at this very moment that we're 


ASSCUsEENS in Tour testimony, where was Congressman Ashbrook? 


A I haven't the slightest idea. 
Q . Was he seated up on the dais? 


A. He .may have been there. I dontt know. 


- 


Q You didn't notice him at all. 


A Itve noticed Congressman Ashbrook there most 


time, but -- 
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Itm not asking about most of the time. 
ae whether -- 
At this moment. | 
| Whether he was there at that moment or not, I dois no 


Q. . You do not know. Now, you then said that you 


touched Mr. Kinoy lightly and asked. him to be seated; is that|: 


correct? 
A. That's correct. 


Q _And at that moment Mr. Kinoy, you said, made a 


|. retort and ‘turned ‘away. 


A. That's right. 
ao What was the retort? | 
“I dontt know the retort. He made the retort and. 
turned to nis right. He turned his face this way (demonstrat 
a ee 

Qe. "That was where Deputy Hockman was ‘ standing; 4s that| 
correct? ae | | 

A. That would have been in that airection, yes. 

Q. Now, after he turned away and made this retort, 
whatever at was, did he then continue his discussion with: the : 
bench, whether. it was. with Mr. Ashbrook or Mr. Pool? 

A. At this time what Mr. Kinoy was doing for the next 
few seconds or short period of time I can't Says) because I “wad 


interzupted: by yourself. 
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Q. All right. At that time, as you have testified on 


your direct, you grabbed Mr. Kinoy, you said, by the left 
arm; isn't that correct? 

A. ” Where are we now? 

Q. Wetre at the point where you have touched him 
lightly, deed him to be seated, he made the retort and 
turned away, and then, according to your direct testimony, 
you grabbed him by the left arm; is that correct? 

No, sir. It*s not correct. 
What did you then do with his left arm? 
well, you left out dcamtnind, 
All right. What did I leave out? 
-The fact that Congressman Pool said, "Remove him.” 
Congressman Pool said, “Remove him." You didn't 
say that on your direct examination, did you, at that point? 

A 6 believe I did. If I didn't, I was in error then. 

Q Then we have Congressman Pool saying "Remove him" 
prior to your grabbing him by the left arm. 

A ‘Yon;. six. 

Q. All right. And you grabbed him by the left arm; 
is that correct? . 

“yes, sir. 
What did Mr. Hockman do, if you noexeaas 
I don't know at trat time. 


' All right. And then I told you not to touch Mr. 


J 


Kinoy; is that correct? 

A. No, sir. 

Q. What did I say to you? 

A. I don't know what you said then, but venisve lost 
‘the sequence of averite somewhere along the line. : . 

- well, I'm following your Ieee of events which 
I tried to take dome: as you stated them. But if I*m wrong, 
tell me where I'm wrong. 

A. Wen I =+ wetll go back --. after Mr. Pool told Mr. 
Kinoy on ‘one of these occasions, the last time, to be seated 
is when I touched him rather lightiy but firmly enough so that 
he knew I was. there and asked him to be seated. It was at 
this juncture that you -- (pause) -- you didnt grab me, but 
you placed your hands on me and told me not to touch him; 
that he was a lawyer. Then as I turned back toward Mr. Kinoy] 
Mr. Pool said, "Remove him." It was. at this time that I 
placed pil --. took him kd the left arm and the seat of the 
pants. ; 

@ All right. ze that's your testimony, that's the wa; 
it was. Now, at thet time -— this is the time now that aati 
now seized hin by the left. arm -- was that a firm seizing? 

A. Rather. 

By the way, how tall are you? 


Five, eleven. 


"How much do. you weigh? 
Say ae 
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A. A hundred seventy-five. 

Q. And how long have you been a deputy marshal? 

A. -Itm in my seventh year. 

Q | Seventh year. And you are a pretty good gauger, are 
you not, of the amount of force necessary to subdue a Sareod 
or take him into custody? , 

A. . I think so. 

Q. ° Do you know how tall Mr. Kinoy was? Do you have 
any estimation? 

A. ‘Oh, I could guess at his approximate height. 


What is his approximate height? 


Q. 
A. itd say hets approximately five foot five or six. 
Q. 


you think hets ‘five foot five or six. And do you 
know -- have you got sry approximation of how much he weighs? 

A. He's not very heavy. A hundred twenty-five, a hund 2d} 
thirty. : 

Q. Hets a slight man; is he not? 

A. A emai man, yes. 

Q. Now, you stated on your direct examination that at 
this point -- this is after you have seized him by the left 
arm -- Congressman Pool directed Mr. Kinoy to be removed; is 
that correct? | 

MR. KING: Objection, your Honor. He still hasn*t 
said that. He said he was directed first. That's been his 


- 


*eatimony alli along. 
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eh. 388 

MR. KUNSTLER: Let me withdraw the question and ask 

you this question.. : 
"BY MR, KUNSTLER: 
Q. I copied your words agus: rf 2 wrong, tell me. 

Sere conan Pool again directed Mr. Kinoy “to be removed -- 
end quote. Were those your words on direct examination? 


(Pause) -- I don't remember if they were my exact 


But did Congressman Pool direct him again to be 


removed?’ , 
He directed him to be removed. 
And what did he say? 
"Remove him." 
He spoke to you. 
Yes. 
“Was this the first time or the second time you had 
word "Remove him’? : 
I believe that at was the second time. 
' youtre not sure though; are you? 


«- 


I'm not sure that it was the second time. I believe 
Now, at this time you testified you took Mr. Kinoy 
by the arm and the seat of the pants; is that correct, 
A ‘That's correct. Rather, by the back of nis belt. 


Let me correct that "seat of the pants" to the "pack of the 


pelt." 
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The back of the belt. 
Correct. 
And what did Deputy Hockman do, if you saw? 
I didn't hear you, sir. 


What did Deputy Hockman do at this moment, if you 


I didn't see him at this moment. No, sir. 
All right. Then you stated that as you had Mr. 
Kinoy by the arm and the back of the belt, as I think you have 
stated now, you then proceeded to eject him from the hearing 
room; is that correct? 
A. Yes. 


And was Deputy Hockman with you when you did this? 


Q. 
A. Yes. 
Q. 


And you said that Mr. Kinoy was trying to sa, some- 
thing in a loud voice as you attempted to take him from th. 
room; is that correct? 

A. Yes. 

Q. ‘What did he say? 

A. The words I cantt remember, but they were in the 
form of a protest. : . 

Q. Were they words similar to "You cantt do this" or 
"you shouldn't do this"? | : 

A. "you cantt do this to me. I ama lawyer." This 


type of thing. 
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Q. And then on stated, after this Sine, 88 bab were 
taking him out, you used the phrase that he paid no; heed to 
Pool -- Congressman Pool's directions. Were there any other 
directions from Congressmen Pool after you began to eject Mr. 
Kinoy? : 

A. I don't remember that. I don*t remember that ies < 

Q. All right. But the words -- the many words which 
you described to Mr. King were words of protest; is that 
correct? 

Yes. Loudly and violently. — 

‘You mean the words were violent? 
No. Loudly. 

They were loud. 

His physical actions wei violent. 

His physical actions. 

Yes. 

You had him by the left arm and - the back of the 

coat; as that correct? 

A. ‘Yes. 

Q. And at this time you said he began to flail his 
xen about, - : 

A. Right. 

Q. .Which arm did he flail about? 


A. His right arm and then I lost control of his left 


arm inesmuch as it was difficult to navigate through the press 
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and the other spectators in the rows. It wasn't a good, 
straight shot towards the door. oo 

Q@. You were taking him directly to the rear of the roo 
until you reached the aisle going to the left to the ‘committee 
entrance room er entrance door; isn't that correct? 

A. I believe that was the way -- 

Q. Isntt that the physical condition of the room? 

A. Right. 

Q. Were you giving him what we colloquially call the 
"pumts rush"? . 
“A. Yes. I would say aes 
Q. You know what the "bum's rush" is. 


A. Yes. 


Q. And you were walking pretty rapidly; weren't you? 


A. Well, it was difficult to walk rapidly inasmucn as 


there were a.lot of obstacles in the way -- tables ana ‘hi 


type thing, people. 


Q. You were getting him as fast as you could out of the 


} room; isntt that correct? 
A J Yes. 
Q. There came a time, did there not » when you reached 
the doar, the entrance door, to the subcommittee hearing room; 
isntt that ‘correct? 


A. That's correct. 


Q. And at that time you were on the extreme left of 
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- Kinoy; tentt that correct? 


i At that point, by the eine we reached the door, 
I was barely hanging on to the very rear. I lost contact . 
with Mr. Kinoy at that point. 

| Q. ° Where was Mr. Hockman at: that point? | 

A.’ -Well, the door --- the opening is only so great; 

80 many people can go through it’ at one time and I gave way. 

Q You gave way. . : 

A. Yes. 

Q . There were two deputies -- two other deputies 
including Mr. ‘Hockman, ‘who then had Mr. Kinoy in their cus- 
tody; isn't that correct? When you reached the hearing-room 
door. ? : ; 

A. I dontt know at what point. they poets upon -- (pause }- 

Q Well, "you know that Mr. Hockman was with you when 
you were giving | nin the Tare rush." 

A. yes. 

You were conscious of Mr. Hockman being there. 


Q 
A. Yes. 


Q@. And then at some time another deputy joined you; 


‘isn't that correct? 


A Yes. 
Q. As you approached the door. 
A. I. Gontt know where we were when the other deputy 


approached us. 


i 


} 
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All right. Now, Mr. Hockman is how tall, if you 


I dontt know how tall. Hets probably my height. 

And what would you say his weight is? 

He is considerably heavier than myself. 

Q. And both of you are considerably heavier and bigger 
than Mr. Kinoy; isn't that correct? 
A. Tis is rie. 

Now, who was the third deputy who joined this ne 

Deputy Rowe. 

Was 4t Deputy Rowe -~ how do you spell that? 

A. If this is the deputy you had me point out. That's 
Deputy Rowe’ ‘ 
Q. Rowe. 

THE COURT: what is the point of all this, Mr. 
Kunstler? | 

MR. KUNSTLER: I just want -- 

THE COURT: I assume that there were three deputies,| 
all of them heavier than Mr. Kinoy and all of them bigger cha 
Mr. Kinoy, and they removed him from the hearing room. Now, 
we know that. Do we have 66 go into every step that everyone 
took? . 

MR. KUNSTLER: No. I just used the one witness to 
establish that. | 


THE COURT: All right. 


J 
BY MR. KUNSTLER: ; 

‘Q Now, at the time that Mr. Kinoy left the ‘hearing 
room: and you say you lost -- began to lose contact wath him, 
did you see where DePuy: Hochman was holding Mr. Kinoy? Did 
you see physically what eouty Hockman was doing? 

A. No.. | | 


Q. You didn't see his arm around Mr. Kinoy's neck; did 


- - 


(No audible response. ] 
. [Pause } | 


Q. I ask. you to look at Defendant's Exhibit 1 and ask. 


~ 


you if that picture would refresh your recollection as to 


where Deputy Hockman'’s arms were, with reference to Mr. Kinoy*t 


neck. 
A. No. I can see the picture and I can see whee 


? ; be 
Deputy Hockmants arms are, but if you will take a look at the 


picture, youftll see where my eyes. are cast. Theytre down and, 


- ‘ - 


again, I was at this point being faded out of the picture. 


I dontt -- I didn't at that time know where Deputy Hockman's 


arms were. 


Q. Did you see at any time where Deputy Hockmants arms 


were with relationship to Mr. Hanoy $s neck? 
A. - wen, I may have, but I didntt place enough sig- 


nificance on it to remember where his arms may have been. 


Q. You may have seen his arms around his neck, but tha.j 
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was not. of enough significance to remember the incident 
clearly; is that correct? 
a: Yes. 
MR. KUNSTLER: No further questions, your Honor. 
THE COURT: You may be excused. 
{The witness left the stand. ] 
Thereupon 
CHARLES E. HOCKMAN 


was called as @ witness for and on behalf of the Government 


t 
| and, having been first duly sworn, was examined and testified 


as follows: 
| . DIRECT EXAMINATION 
BY MR. KING: 
State your name, please. 
Charles E. Hockman. 
Your employment? 
Employed by the United States Marshal, Washington, 
How tong have you been so employed? 
Fourteen years, sir. 
Q.. Directing your attention to yesterday, did you have 
any particular assignment? | 
A. Yesterday, August the 17th, 1966, I was assigned to 
the security team to the House Un-American Activities Com- 


mittee room at New Jersey ani Independence Avenue, Southeast, +- 


As ula 
| And that is in what building? 
77 as a security -- 
| That's in what building? 
In the Cannon Building. 
And can you tell us the room number? 
The room number, I believe -- Itm not sure -- is 
342. | ; 
Q. While you were so assigned, did you have occasion 
to see the defendant? 
“Mets aka. 
Q. Did anything unusual occur during the tame that you 
were there with respect to the defendant? 


A. Yes 3 it did. 


Q. Wold you relate for us the circumstances leau ..’ 


up to and. what occurred? 
A. Approximately at 10:45 a.m. on August the toh 
1966 -- 
' THE court: Speak up so they can hear you. 
‘THE WITNESS: Yes, your Honor. Excuse me. 
THE COURT: So that the defendant and the lawyers 
ean hear you. . : 
THE WITNESS: Yes, your Honor. 
At approximately. 20245 in the House Un-American 
Activities emer eee room I was stationed = the security t-am 


in the front of he bench area, what would be the Judgets bene 


- 
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in this courtroom, some few feet in front of the bench, with 
Deputy Bird. Our purpose was there:' to keep order and to 
observe the spectators in the committee room and, also, to 
protect the committeemen, the witnesses, and anyone else that 
was afraid, possibly. 
And as stated, at 10:45 Mr. Kinoy and several other 


attorneys posted [sic] the bench -- were allowed to post [sic] 


it by Congressman Pool. There was a foray [sic] of speaking. 


Congressman Pool denied the motion by Attorney Kinoy and . 
ordered him to cease and desist and to take his seat. This 
he ignored, continued to ignore. Congressman Pool banged his 
gavel, ordered him several more times to take his seat, to 
keep quiet and, if he did not, he would order the officer: to 
remove him. . 

At this time Deputy Bird. and myself arose from our 
cone proceeded up to the small lift to the bench -- therets 
an area in front of the bench which is approximately a foot 
high -- step up -- positioned ourselves beside Attorney Kinoy, 
who uae low and boisterous, could be heard all over the com- 
mittee room. 

. BY MR. -KING: 
tae By the way, how large is that room? 
A. That room, sir, is approximately a hundred -- Itm 
saying approximately -- : 


Q.° Uh-huh. 
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_ A | -- a hundred sixty feet long, with a center door, 
as this courtroom is, and width, I would say, at least a 
g hundred feet. A hundred sixty feet long; width, a: hundred 
feet, epprexamatelys 

Q. I see. All right. 

A. As I said, Deputy Bird and myself stationed ourselvds 
near Attorney Kinoy, who was still hollering loudly and 
polstescbsig an a forangue [sic] with Congressman Pool, who 
had ordered him to take his seat. He continued. | 

. Deputy Bird moved toward Congressman [ste] Kinoy. 
He said something to him. I kept my position also to one sidé 
of Attorney Kinoy, all the time Attorney Kinoy holierine- 
boisterously.’ You could hear him all over the comlttes room 
Ordered him to leave and to sit down. | 
THE court: who ordered him? 
THE WITNESS : Ordered -- Congressman Pool, sir. 

THE COURT: All right. 

THE WITNESS: Ordered Attorney Kinoy to again leave}: 
and to sit down, He did not heed the order of Congressman 
Pool. Congressman Pool had ordered, prior to our getting up, 
that any disturbance by anyone, they would be removed. Cuon- 
gressman Pool ordered Attorney'Kinoy*s removal. 

. We moved in and, as I seid, Deputy Bird spoke to 


Attorney Kinoy. I said nothing. Another attorney brushea 


Deputy Bird aside. Deputy Bird then told o- I cantt say "told" 
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excuse me -- attempted to remove Attorney Kinoy. He resisted. 
I moved in and also placed my hands on Attorney Kinoy. We 
proceeded: to remove Attorney Kinoy from th¢hearing room. In 
so doing, all this time hets hollering loudly and boisterously 
and, as we placed our hands on him, he flailed, he eked, 
hollered, and we removed him and, as he was kicking and holler 
ing, I placed him under arrest for disorderly conduct and con- 
tinued to remove Attorney Kinoy from the hearing room, outside 
of the hearing room, down the hall to the elevator, Attorney 
Kinoy hollering loudly and poisterously, flailing, flinging, 
Kicking all the way outside -- from inside the hearing room 
outside in the hall, on the elevator, on the street, right to 
the police van, hollering while still in the police van. 
. I gave my name as the arresting officer and returned 
to the hearing room to assume my official duties. 
MR. KING: You may examine. 
“MR. KUNSTLER: Thank you. 
CROSS-EXAMINATION 
BY MR. KUNSTLER: 


Q. Mr. Hockman, just to get a few things straight, as 


I understand your direct testimony, you approached the bench 


after Attorney Kinoy had started to argue motions with referen¢ge 
to his client; did you not? 
A. ° Would you state that again, sir? 


Q. Itll rephrase the questiun. You first approached 
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Attorney Kinoy at a time when he was engaged in legal argument) 
before the committee bench; isn*t that correct? 


A. That is not correct. 


 Q - Al right. When did you first approach Attorney 


Kinoy? 

A. I approached Attorney Kinoy pursuant or: after the 
order had been given by Congressman Pool to remove Attorney, ; 
Kinoy from the hearing room. . : 

Q. All right. Now, is it my understanding then that 
you did net rise from your seat which, as I understand, was 
next to Deputy Bird, facing the audience; is that correct? 

A. I was on the left. Deputy Bird was on ny right. 

Q. You did not arise from your seat until you heard 
Congressman Pool. order the memeval Of Attorney Kinoy; is that 
correct?’ He | 

A. : That 4s correct. 

Q. ‘And when you -- what did Congressman Pool say just 
before you arose from your seat? | 

F. A. Congressman Pool several times ordered Attorney 
Eipoy. to take his seat, to cease and desist. 
= But you didn't rise then; did you? 
We arose after the order was given. 
All right. Now -- 
And he aid not take his seat; he ignored the orcer. 


Did Congressman Pool use the word, before you arose 
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from your seat, "cease and desist"? 

A. I used them. 

Q. Those are legal words you've heard; isn't that 
correct? : ; 

A. Yes, sir. 

Q. Youtve testified in court before; haventt you? 

A. yes, sir. : 

Q. In fact, when you corrected the Corporation Counsel 
‘aa said, "I can't say the word 'tola?,” you were referring 
to the hearsay ‘rule; were you not? : 

s Yes, sir. } 

Q. ‘ala right. How many times have you testifi>c 
previously in court? 

A. « Many times, sir. 

Q . And have you testified’ frequently in cases where you 
have arrested people? 

A. yes, sir. 

Q. In fact, you arrested some people prior to Attorney 
Kinoy; did you not? 

A. Yes, sir. 


How many? During this hearing. 


‘During this hearing, sir? 


During this hearing. 
That's your question? 


That's my question. 
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A. (Pause) -- Three, sir. 


Q. Now, Deputy Hockman, you heard Congressman Pool say; 


"Remove this man." At that time was Deputy Bird still sitting 


in his seat next to you? 
A. We arose’at the same time, sir. 7 
Q. So, you both arose after the words "Eject him" or 
"Remove him from the hearing room" or words to that effect. 
A. “words to.that effect. "Officers, remove." 
Q. And it was at this time for the first time that you 
approached where Mr. Kinoy was standing; isn't that correct? 
A. ‘After the order had been given to petarnsy Kinoy 
several times. This order was given, sir, several times prio: 
to our arising -- | 
Q. oh. 
A. <= to be removed. 
Q@ You heard the words "Remove him" said several times 
before you arose from your seat for the first time; is that 
| correct? : 
A. Would you repeat that, sir? 
Q. No. I would rather have the stenographer repeat that 
question. | : 
_ [The reporter read the last question as 
‘above recorded. ] | 
THE WITNESS: I believe that's what I pata: That's 


a a 


correct. 


ae 
BY MR. KUNSTLER: 
Q. So, as I understand it, just to clarify me in this 


situation, Congressman Pool said at least twice, "Remove him" 


and then upon the thira time that you heard these words or 


words to that effect, you and Deputy Hockman arose and approache 
Mr. Kinoy; isn't that correct? 
A oO. and Deputy Bird -- 
Q. Pardon me. Deputy Bird. 
A. -- arose. 
Q. Itm thinking of ancther officer in another city. 
A. We arose prior -- subsequent -- excuse me -- I meant 
to say.the word "prior" -- 
Q All Itm trying -- 
-- or pursuant -- 
Just -- 
-.~ to the orders for Attorney Kinoy to be removed.’ 
All I'm asking you is: How many times prior to the 
you and Deputy Bird arose from your seats had Congressman 
said, "Remove Mr. Kinoy" or secs to that effect? 
A ‘Numerically, sir, I couldnit state. 
Q. Well, ‘in your écordcinetion.. 
A. I swore to tell the truth. I couldn't state how 
Gases. - ‘ 
Q. Was it several times? 


A. “That's my answer to you. 


- 
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Was it several times? 
More than one. I could, not numerically say how 


And you're certain of that; are you? 


Yes, sir. 


Q. Now, then, you stated on your direct examination 
you approached the bench where Mr. Kinoy was standing; is that 


correct? 


_ @ 
A. ‘he platform. 


.@- The platform. And Mr. Kinoy was standing with me; | 


was he not? If you recall. 


A. ‘I do.not recall, sir, whether it was-you. 


Q. Well, ‘he *wasn't alone; was he? 


A. Several other attorneys was have with Mr. Kinoy. 
Q. Now, as you approached Mr. Kinoy, you stated thet 


he was loud and boisterous; is that correct? 
A. ‘Yes, sir. . 
& ' Deputy Hockman, is this » ‘your signature at the bottom 

of that document (handing document to the witness)? 


A. (Pause) -- That 1s not. 
Q. You dontt have to look at the Corporation : Counsel. . 


Aneweés: my ‘ueavton. 
A. I'm not looking at the Corporation Counsel, sir. 


I'm looking at the’ document. This is not my signature. 


Q. ‘That is not your signature. 


A. That is not. 

Q. Do you remember what person this is whose signature 
appears heres Do you know the name of the person? 

A. That ig my name. It's a police officer. I do not 
know his name. It's my name. “It is not a signature. 

Q. All right. Let me ask you this: The name at the 
bottom iga Lewis D. Clarke, listed as ‘an Assistant: Corporatio 
Counsel in ent for the District of Columbia. Do you know 
Mr. Clarke? 

A. By face, sir. 

By face. Did you see him today? 


I saw him. 


Did he ask you to swear to the facts in this docu- 


_ Yes, sir. 
And you swore to it; is that correct? 
I did not sign the paper. 


Itm not. asking you whether you signed the paper. 


We have egreed that you haven't signed the paper. 


A. Yes, sir. I swore to it. 

Q. Now, was it you ino’ told Mr. Clarke what Mr. Kinoyts 
conduct had been in the hearing room before you swore to this 
document? 

MR. KING: Object, your Honor. There's no showing 
that Mr. Clarke was told anything, other than to take this 


man's oath. 


ae | ota 


MR. KUNSTLER: All right. I*11 withdraw the ques- 


BY MR. KUNSTLER: ; 
I Q. ‘Did you tell Mr. Clarke anything about Mr. Kinoyts 
: | conduct in the hearing room? : ‘ 
3 A. No, sir. 
: Q. Was the first time you saw this document when Mr. 
Giavie abiced yout “aweax G0: 16? | 
A.. Yes, sir. 


“Ala right. Do you know who prepared this document? 


you see him prepare it? 


Q. 
A. Clarke. 
Q. 
A. 


Clarke, the police officer -- 
THE COURT: Do you know who prepared this document? 
Do you know of your own knowledge who prepared at or dontt ; 


you? 


THE WITNESS: I don't have the knowledge of the man's 


- 1 - 


name, sir. ; 

THE COURT: You saw somebody prepare it, this par- 
ticular piece of paper. Is that right? 3 

nS WITNESS: Yes, sir. 

BY MR. KUNSTLER: 

And was that person Mr. Clarke? 

THE COURT: He said he doesn't have his nase. 


- 


THE WITNESS: I do not have his name, sir. 
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BY MR, KUNSTLER: 
Q. . And the person that prepared this document, was he 
in the Corporation Counselts office? 


A. He is a police officer that prepares these state- 


en was that done? . 
Downstairs, on the first floor. 
when? > 
It was prepared this morning. 
‘This morning. It wasn*t prepared yesterday; 
that correct? : : 

A. That?*s correct. 

Q. Now, did you tell this person that prepared this 
document what the facts of the situation were? With reference 
to Mr. Kirioy. 

A. ‘No, sir. 

Q@. He prepared the document and then handed it to you; 
4s that correct? 

A. [Pause] 

<3 Bisel withdraw the question. Did you read Sie dowa~ 
ment after it had been prepared? 

A. {Pause ] -- No, sir. 


Q Are you telling this Court, Deputy Hockman, thet you 


swore to the contents of that document without reading it? 


MR. KING: Object, your Honor. Therets no showing 
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that it wasn't read to him. 


THE COURT: You may inquire about that. 


BY MR. KUNSTLER: 


Did the person who prepared this read it aloud to 


The document was read aloud. 
What does it say? 


In essence, this is the charge for disorderly con- 


Disorderly conduct for wnat? 

Disorderly conduct in a -- (pause) -- ! 

I want to know, Deputy Hockman, what the specific 
charge is in this document thatwas read to you agadaiat Mr, 
Kinoy. . 

A. (Pause) ~- Charged with disorderly conduct, sir. 

Q.: Well, disorderly conduct for what? What was the 
he did? : 

A. 0h, loud and boisterous hollering. 

Q. Loud and boisterous talking. Would that be more 
accurate? | 


Loud and boisterous talking -- hollering -- same 


. And when you used the terms in this court "loud and 
boisterous” whatever it was, those are the exact terms that 


are used in the statute; are they not? 
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Correct. 

Youtre familiar with the statute; are you not? 

Not as well as you are, sir. 

I wouldn't want to bet on that. 

(Laughter ] 

Now, the ‘oma and: boisterous hollering or talicing; 
which you have referred to in your testimony, wan the talking 
before Congressman Pool; is that correct? 

A. Congressman Pool and the whole room. The whole room 
could be heard. It was that loud. 
Q You heard Congressman Pool pretty clearly, too; 


didntt you? 


. A. | [Coughing] -- Excuse me, sir. Would you repeat 


that? 
Q You heard Congressman Pool pretty clearly, too; 
didntt you? You had no trouble hearing hin. 


A. * had no trouble hearing him on his order, sir. 


Q | You could hear him all over the room; couldn't you? 


Congressman. Pool. 
A. Sir, I couldntt answer that, because I was close to 
Congressman Pool. : 
a Well, you were close to Mr. Kinoy, too; weren*t you? 
A. Absolutely. : 
Q ‘You were not standing in the back of the room, were 


you, when Mr. Kinoy was speaking? 
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A. I was near the bench. 

Q. You were as close to Congressman Pool as you were to 
Mr. Kinoy, more or less, give or take a few feet; isn't that 
correct? “a 

A. ' Correct. 

Q. So, when you say he could ue heard all ren the roont, 
thatts only your approximation from your standing next to Mr. 
Kinoy; isntt that correct? 

A. (Pause) -- Would you repeat that, sir? 

Q. . When you say that you could -- or, that Mr. Kinoy . 
could be heard all over the room, you were only approximating 
from where you were standing, a foot or so from Mr. Kinoy; 
isn't that correct? 7 
i ane Well, sir, 1 know the volume of noise, how much it 
would cover. I can have that knowledge, that loud and bois- 
terous -- he could be heard all over the room. : 

(@ So, 4t 4s your estimate that Mr. Kinoy could be 
heard all over the room; isntt that correct? Itts your 
snotonwtenes estimate. : a 

A. I would way that it's an estimate that he could 

be heard all over the room. It was loud and boaeGecous talk- 


ing and then hollering. 


“Q. What about Mr. Pool? Could he be heard? What is 


-your estimate. of Mr. Pool? 
A. Mr. Pool banged his gavel and, naturally, wher, there 


is some banging, there is some note of silence. At this time 


J.C 6a 


he ordered and, of course, it could be heard. 


Q. Mr. Pool could be heard all over the room, too, 
from your estimate; isn't that correct? 
A. (Pause) ; 
Q. I'm not fencing with you. Just say "yes" or "No." 
No trick in the question. 
| MR. KING: I submit, your Honor, he has answered 
the question. . 
THE COURT: No; he hasn*tt answered the question. 
'. {Addressing the anaes) Just answer the question. 
THE WITNESS: Yes. He could be heard. 


BY MR. KUNSTLER: 


Q- All over the room. From your estimate. Isn't that 


correct? 


A. He could be heard all over the room. Yes, sir. 

I'm not fencing either, sir. 
: [Laughter ] 

Q. Now, at this moment when both -- when Mr. Kinoy was 
speaking; as you say, “loud and boisterous,"'to whom was he 
speaking? - 

A. Well, sir, he approached the bench to speak to 
Congressman Pool with a motion. | 

Q. With a legal motion; was it not? 

A. It was a legal motion, sir, and no one disturbed 


anyone at that point. 
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Q. But all I am establishing -- you dontt have to be 


on the defensive -- all Itm establishing 28 the fact that he 
was making @ legal Ane 

Correct. 

That's all I asked, sir. 

‘ Correct, sir. 

Now -- 

MR. KING: I would like to get clear, your Hedee, 
just thie ons point: What time is he referring to now that 
he’ wae waiting a legal motion with respect to the alleged 


illegal conduct? 


MR. KUNSTLER: I think he has a point, your Honor. 


Itll pinpoint the time. 
; THE WITNESS: I wish you would. 
BY MR. KUNSTLER: 
6 This legal motion was made prior to your rising -- 
you and Deputy Bird -- from your seats; isn*t that gorrect? 
hes Correct, sir. : 2 
“And == 
As it would be in a court procedure. 
“ma right. Now, at that time Mr. Kinoy was not 1 
and boisterous; was he, making his motion? : 
A. . He was loud, sir. 
Q. From the beginning he was loud? 


A. From the beginning he was loud. 
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Q. Now, how long did Mr. Kinoy persist in making his 
motion before you heard Congressman Pool for the first time 
say, "Eject this man" or words to that effect? 

A. That, sir, would be hard to determine, because you 
have a foray [sic] back and forth with Congressman Pool, 


because Congressman Pool denied his motion and ordered him to 


- 


@ I dontt get that word *forangue." Do you mean 


*narangue"? 


ta 


A.  Harengue, forangue [sic]. Sxeuse me, sir. Itm not 
é is : 


as eloquent as pee 
@ «© I%m rot criticizing you. I just thought that I 


wasn't .as eloquent as you. 


THE COURT: All right. we can Go without that. 


THE WITNESS: Yes, your Honor. 
“MR. KUNSTTZR: i'm sorry, your Ecnor. 


THe VITNESS: I'm sorry. 
THE CCURT: ASL right. GO on.. 
BY MR. KUNSTLER: 
@ And then -- I don't think you finished your answer. 
There was @ harangue going on between the two men3 is that 
correst? 


A. Correct, sir. 


Q. And thet, 1f you remzmber what was said, hed to do 
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with this motion, did it not, that they had been discussing? 


A. nee sir. 

Q. Now, at any time after Congressman Pool eaid, "Sit 
down" or words to that effect or "Eject him," did you hear 
Congressman Ashbrook say anything to Mr. Kinoy? 

A. I denvt remember, sir. 

Q. Now, at the: Stes co and sour estimation was the 
third or more. times after the. words "Eject ham" had occurred - 
you had risen with Deputy Bird and were standing behind Mr. 
Kinoy, did you notice whether Congressman Ashbrook was on the.. 
dais? | i 

A. I did not notice, sir. 

Q. Did you hear any other voice, other than ur. Kinoy's 
or Mr. Poolts, after you ae Deputy Bird had risen to stand : 
behind Mr. Kinoy? : 

A. - There was voices all over the room, sir. : 
distinguish what -- 

Q. There were voices all over the room? 

Yes, sir. 
Who else -- 
' From spectators. 
The spectators were saying sonathite: 
Yes, sir. 
Q. You recall » if you can, what the spectators were 


saying at this moment? 
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A. . I heard some profanity, sir. 


Q. ‘You heard some profanity. Not from Mr. Kinoy though. © 


A. No, sir, not that I can pinpoint, sir. I wouldn't 


state he didn't. 


- 


You would state he didn't; is that it? 


Yes, sir. 


In any event, you didn't hear it from hin. 


Not from Mr. Kinoy. 
' At any time; is that right? 


That isn't wholly correct, sir. 


Well, if it isn't wholly correct -- wefre not here 


to disguise anything. 
A. Itm not disguising. 


Q. Itm not accusing you. Did Mr. -- was there profanity 
in that hearing room from Mr. Kinoy? 

A. Possibly; sir. On the removal of arrest. 

@. What did he say? If you heard any. 


A. (Pause ) -- I couldn't state exactly what he said, 


Q. You didn't hear any, did you, Deputy Hockman, from 


Mr. Kinoy? 


A. . I answered that question in that manner so I would 


be telling the truth, sir. 


Q. Well, answer it; tell me the truth. 


A. I’m telling you the truth, sir. 


- 
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Q. | And the truth is you didn't hear anything; isntt 
that correct? From Mr. Kinoy in the way of profanity. x 

A. (Pause) -- He may have said some -- 

Q@ I dontt want "may have." Did you hear Mr. Kinoy 
utter one profane word and, if so, tell us what word? 

A. (Pause) -- God or something to that effect. 

'Q “He said, "God"? | : 

" [Laughter ] 
THE ‘WITNESS: Goddamn or -- 
[Continued laughter ] 


- 


THE COURT: All right. We won't have any more of 
’ 1 


BY. MR. KUNSTLER: 

Q. Now, you testified on your direct that Mr. “Kinoy, 
after you arose to stand behind him, was Se a as you 
said, loudly aa boisterously. Was that in scnnaekibn witn 
his colloquy with Mr. Pool? i 

A. (Pause ) -- Sir, would you rephrase ‘that? 

Q. After you and Deputy Bird had risen from your seats 
and were standing behind Mr. Kinoy for the first tine, your 
direct testimony was that he was yelling loudly and i or, 
hollering, you said, loudly and boisterously, and I asked you 
whether. that was during his aS ecuees oe with Mr. Pool, as you 
were standing there. 


A. .Can I ask for @ clarification on that by giving you 


an explanation? 
"2 No. I*1ll1 rephrase the question. 
All right. 
Q. Was the hollering -- Mr. Kinoyts hollering directed 
at Congressman Pool or somebody else in the room? 
A. Congressman Pool. 


Q. And do you recall what Mr. Kinoy said to Mr. Pool 


and what Mr. Pool said to Mr. Kinoy at that time? 


A. No, sir. I do not recall. 

@ Now, at this time the committee room was well-filled 
was it not? , 

A. - Well-filled. 

Q. Do you have any estimation of how many people were 
in that room? 

A. [Long pause] -- I'm thinking, sir. 

Q. _ I assume ‘that's what youtre doing. 

A. (Pause) -- At least, three hundred, sir. 

Q. The room was so large, was it not, Deputy Hockman, 
that there were microphones placed on the subcommittee's 


desk; isntt that correct? 
A. “correct. 
Q. And when Mr. Pool spoke, he spoke with the aid of a 
microphone; isn't that correct? 
A. | Sir, to answer that question, I could n& tell you 


whether the microphone was on at that time or not. 


Q. 
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Deputy Hockman, do you know of any time during the 


16th or 17th when the microphones failed in that hearing room 


A. 


No, sir; I dontt, but I do not know at this time 


whether Congressman Pool -- because’ Congressman Pool stood 


at some time banging the gavel. 


Q. 


, He stood up. At what ‘time Te the discussion . 


with Mr. Fey 


A. 


A. 


to resume 


When he ordered Mr. Kinoy to take his seat. 
At thetime Mr. Pool stood up, were you up at the 


up at the raised platform? 


“(Penne) Sn WLLL you: state: tent again, sir? 


When Mr. Pool rose to his feet, were you up behind 
ah ‘that: time? 


No, sir. 


Now, you were facing the audience; were you not?. 


Before -- (pause) -- 


Before rising. 


‘Before the -- (pause) -- orders for Attorney Kinoy 


his seat, we were facing the audience. 
Welt, you were facing the audience even before the 


eject him; were you not? 


(Pause) -- I was observing to the side -- 


You haven't answered my question, sir. You can 


- 


explain it later if you wish. I'm just asking now -- 


A. 


Just ask it. I dontt need to explain. 
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Was the answer "Yes"? 

A. Will‘ you state it again, please? 

°Q. The question is: You were seated facing the audience 
up to the time that Mr. Pooi said for the third time or more 
times, "Remove this man from the hearing room;" isntt that 
correct? : 

A. (Pause) -- Correct. 

Q. Now, when did Mr. Pool say -- or, let me withdraw 
that. When did Mr. Pool rise for the first time to bang the 
gavel and get to his feet? 

A. After ordering Attorney Kinoy to his seat make tw: 
motion was denied. 

*.Q; Was it before he said, "Remove this man from the 
room," or after he said that? 


A. (Pause) -- That was before. 


a. And I take it, to see this you had to turn your 


head; is that correct? 
A. ipausé) -- Correct. Yes, sir. I had to turn my 
head. 

Q. ‘And was it -- when you turned your head to see 
Congressman Pool, was he on his feet or was it before he arosef 
A. (Pause) -- As I tumed, he was on his feet, sir. 

Q. He was on his feet. And did he then -- 
THE COURT: Mr. Kunstler, I just want to say that 


I dontt want to preclude you from examining as much as you 
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want to. I%11 be here today and tomorrow and next week. But 
I think you might want to leave here sometime. And with 
twenty witnesses out there and if all of them will take as 
. long, we*ll be next month on this. 
‘ MR. KUNSTLER: Your Honor, your point is well ‘taken. 
It1l come to a quick end. I just have one more area, anyway. 
: _ BY MR, KUNSTLER: | 

Q. You stated on your direct examination that somebody 
brushed Mr. Bird aside at some time; is that correct? ” 

A. Correct, : 

Q who brushed Mr. Bird aside? 

A. One of the other attorneys, sir. 

Q. ° How many attorneys were up there at the time when 


Mr. Bird was uahed aside? 


A. Several, sir. I could not give you a correct mumbe 3 


so, I will not give you a number. 
Did you see an attorney brush Mr. Bird aside? 
' Yes, sir. 
"no was that attorney? 
I could not name the attorney, sir. 
‘Tt wasnt’; was it? 
pears I dontt believe so, sir. Could have beer. 
You don't believe s0, but it could have been. 
It could have been, sir. . 


' All right. 
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_ It could have been you. 


Did’ you see this attorney brush Mr. Bird aside? 


A. 
Q. 
A. I saw the brushing aside. 
Q. 


Did you make any attempt to apprehend the person who 
| brushed Mr. Bird aside? 
A. No, sir. 
‘Now, wefre getting to the end -- 


Q. 

A “tH. = 
Q. Yes? 

A. " ‘Nothing. 

Q. Wetre getting to the end of the incident. You now 
are on the night side of Mr. Kinoy, as I understand, and 
Deputy Bird is on the left side of Mr. Kinoy. Is that correct 

A. Correct. 

Q. Now, when you first. seized Mr. Kinoy, would you 
deseribe 6 the Court how you seized him, where you put your 


hands and over what part of his pody? 


On his arm. 


© > 


You put your hand on his arn. 
Right arm. 
On his right arm. 


Right, sir. 


ep eo? 


Which arm did you put on his right arm? 


My right arm. 


eo ? 


Your right arm. Are you left-handed or right-handed} 
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A. Itm left-handed. We're trained to use both hands, 
Q +I know that. 
[Laughter ] : : 
Q. Now, what did you do. -- let me withdraw that. Did 
there come 2 time when you placed your left arm on Mr. Kinoy? 
A. - When he resisted the right arm on his right arm, sir 
Q. ‘Now, he peniated -- 
A. Flailing, kicking, hollering. 
Q Which arm was he flailing with? 
(Pause) ' 
Deputy Bird -- 
‘It had to be his left arm if I had his right. 
Deputy Bird had his left arm; did he not? 
A. He did have it, sir. | 
Q. ‘And when did Mr. Kinoy start flailing? at what 
point of the ejection process? | 


A. Immediately upon touching him. 


«- 


Q. Immediately upon touching him. Thatts immediately 


upon your touching him; is that correct? 
A. (pauise) z- Thatts not correct. 
Q. Well, do you want ‘to withdraw “immediately upon : 
touching him" and tell me what you meant by that statement? 
- KING: Object to that, your Honor, to withdra 


it. He said, Nieeiedinbely upon touching him." He didn't say 


who touched hin. 
THe COURT: All right. Just answer the question. 
.THE WITNESS: Would you ask it again? 


MR. KUNSTLER: I*ll rephrase the question, your 


BY IR, KMSTLER: 


Q You stated that he began fletling immadiately upon 


touching him, and I would like you to just briefly indicate 
what you meant by "immediately upon touching hin," 
: A -' (Pause) 

THE COURT: Who touched him when he began flailing? 

FAR WITLESS: Thatts «-- he cffered Deputy Eird 
resistance -- ° 

MR. KING: Wait a minute. The judge asked you a 
question. 

THE WITUESS: ; Excuse me. = 

THE court: Who touched hin when he began fleiling? 

TENATYESS: I thought you were talking to the 
attorney. Yes, sir. 

Taiz COURT: Who? Who did? 

Tik WITNESS: He resisted or begen flailing, sir, 
when Deputy Bird confronted him. 

THs CCRT: All right. 

BY MR. KUNSTLER: 


And that was, was it not, D2puty Hocknan -- 


ee 

A. And then I joined Deputy Bird. 

Q@ And that was when you were all three before the 
dais upon which Congressman Pool was sitting; isn't that 
correct? : 

A. We were on the rise immediately in front of the 


bench. 
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Q And itts at that time that Mr, Kinoy began flailing; 


is that correct? 


A. When he was physically touched, first by Deputy Bird 


then myself. 
Q. ' when you say, "physically touched," you mean, do 


you not, that Deputy Bird had seized his left arm? Isntt that 
correct? . . : 
A. .Correct. 
Q. And then you seized his right arm. : 
A. I dontt know whether, you call it "seized." He had 
taken hold of it. 
Q «He had @ firm hold on its did he not? 
A. I dontt know, sir. I can only tell you how much 
of a hold I would have on someone. | 
"é Ald right. 
A. -Not what someone else has. 
Q. All right. Let me ask you this: You noticed Deputy 
Bird standing to the left of Mr. Kinoy; isn‘t that correct? : 


- 


In front of Congressman Pool. 


Aik 
A. Correct. 
g. And you pase Deputy Bird take Mr. Kinoy by the arm; 
isn't that correct? 
: A. Correct. 
Q. And then’ you took Mr. Kinoy by thedther arm, the 
right arm; is that correct? 
A. Correct. 
Q. And at this moment you say he began flailing; is 
that correct? 
A. No, sir. 
Q When aia be begin flailing? 
A. I told you, sir, he bere flailing when he was 
first approached and touched by Deputy Bird. 
Q. Now, Deputy Bird -- 
_A.  °I had no reason to run in when another officer had 
of someone ‘idiess there is resistance. 
Q All right. Deputy Bird had taken hold of the left 
is that correct? 
A. Correct, sir. 
Q.° Then I take it, Mr. Kinoy flailed with his right 
is that correct? 
A. Correct, sir. 


. . So, you seized the right arm; is that correct? 


Q 
A. That's correct. 
Q. 


Now, we have the picture of you and Deputy Bird eac 
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having oh arm. of Mr. Binoy. Then you testified a moment 
ago that sometime after this, as I understand it, you took 
your left arm and placed it on Mr. Kinoy's sabace 4s that 
correct? ‘ : 

A. well, your time element -- would explain what you 
mean by "sometime"? 2 7 

Q. © Well, let me withdraw the question and ask you just 
this one: As I understand your testimony, you used your left 
arm at some time because Mr. Kinoy was flailing and resisting 
atest 3 dentt that correct? 

A. Resisting removal, sir. 

Q. neetetine removal. He was not under arrest at- 
time; was he?. - : 


A. No, sir.. 


Q. ‘And then he was resisting removal by flailing; 


that correct? 

A. Kicking, flailing, and hollering. 

Q. Kicking and flailing. 

A. Hollering loudly. 

Q. And hollering. And at that time you took your left | 
arm and placed it on Mr. Kinoy*s person; isn't that correct? 

A. As he was resisting with his right arm, sir, against 
my right arn, = used my left arm. : : 

Q. His right arm was resisting against your right arn; 
is that correct? 
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Thatts correct. 

wnat es his right arm doing? 

If I grabbed you, what would your arm be doing? 
Q. Itm not sure. That's what I would like the Court 
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to know. 
A. He was trying to release himself from my right arm. 
. Q ‘And he was using his own right arm to do that; was 
he not? © | 

A. He was trying to use his feet, too. He did use his 
feet, too. 

Q. . But in resisting your right arm, he was using -- 
he wasn't using his left arm, was he, to try to release his 
right arm? | 

A. Sir? 

Q. * He wasn't using his left arm t» try to remove or 
release his right arm; was he? Deputy Bird had the left arm; 
isntt that correct? 

“A. Correct. 


Q. Did there come a time when you put your left arm 


around Mr. Kinoy's neck? 


A. Not his neck. 
2 "Not his neck? 
A. No, sir. 
. I'd like to show you this photograph and ask you -- 


I*ve seen it, sir. 


~ 


J 
.Q. I know you have. 
A. I looked at it. 
Q. -- and ‘ask you if that is your left arm around Mr, 


Kinoy's neck. 


A. That, sir, is my left arm. Would you like me to 


show you how that arm is? 
(Laughter ] 
Q. I would just like you to answer the eetionte as to" 


whether it is around Mr. Kinoy*s neck and then you may say 


- 
away 


what you wish; : 
| A I say itis. not around his neck, sir. 
Q 'ALL right. What is it around? 
[Laughter } . ! 
THE COURT: All right. ‘Thatts enough. 
: THE WITNESS: Could I answer; Judge? 
OTHE COURT: Go ahead. Sure. 
THE WITNESS: My arm is across his chest and 
| atodlder , which is known as a chest-shoulder bar. Someone 
rosistine can slide down, especially a short person. Itm 
tall. itm six one. Mr. Kinoy is short. If he is resisting, 
as this picture shows, he could very easily slip under my arm 
in trying to’ escape my hold. can ‘held you, sir, and hold. ; 
you firm without choking you -- | 
_ | MR, KUNSTLER: All right. - 


‘WHE WITNESS: -- by tne chest-and-shoulder bar; also 
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with a hammerlock, and maintain you. 
BY MR. KUNSTLER: 

Q. Let me just ask you this question -- hold the 
picture in front of you, Deputy Hockman -- is it your testimo 
and then we will be done with this -- that your left acm 1s 
not touching Mr. Kinoy'*s neck? 


A. Itm not stating that. I can see that my arm is 


touching his neck, sir, but I. explained to you the hold. 


Q. All right. 

A. In resisting -- 

Q. We agree -- 

A. This is a picture snapped. How long does it take 
to snap a picture? > 

Q. “Is 4t your testimony that your arm was touching his 
neck only. easing the two-hundred-thousandth of a second it 
took to snap that picture? Is that your testimony? 

A. My testimony is: at the picture my arm is on the 
mants neck. I had a chest -- chest-and-shoulder bar, attempt 
ae keep my arm across the chest and the shoulder, locking 
it, as I am doing so (demonstrating). 

Q Just one question. How long do you estimate, in 
point of position in the committee room, was your hand in the 
position -- your left arm in the position which you see, there 
on that picture? 


A. Very short, sir. 
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‘@ Well, was 1¢ from the time -- : 

A. t cantt give you no time. It was a very short time. 

Q. I'm not asking you the time. Deputy Hockman, Itm 
not asking oon in point of chronological time. | ‘ 

A. et see that a man -- I used to wrestle ive 41° 
| see a man is choking, I wouldn't -- (pause) --"deliberately” 
is the word -- choke if I had a a hold. I can restrain a@ man 
without choking him. | 

Herets your picture, sir. 

Q. Let ne just ask: In point of the time = and I'm 
not talking about chronological time -- but from the place in 
the room when you first put your arm around Mr. Kinoyts chest, 
as you say, to the time you released your arm from that lock 
you had, when dia ou start -- at what point: in the hearing 
room -~ from the time you first began to eject him? 

A. sir, when he resisted my right coves with his right 
arm, I immediately applied the chest-and-shoulder bar. 

Q And that was in front of Congressman Pool, was it - 
not? Up near the raised portion. : 

A. That was on the raised portion. 

-Q.. And when did you release -- 


On resistance, of course. 


Q Perfectly all right, that explanation. when did 


you release your arm from around Mr. Kinoy's neck? 


A. It wasn't around his neck, sir. It was around his 
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shoulder -- chest and shoulder. 


Q. All right. For the sake of argument, sir, when 


your arm -- 

A. I'm not arguing, sir. 

Q. Itm not implying you are. From the time you gave 
him Ptent the lock in front of Congressman Pool, at what time 
in point of distance, did you release it? At the elevator,,. 
at the hearing=room door?. . | 

A. Sir, I maintained a hammerlock -- a chest-and- 
shoulder bar from the point of application to the point of 
depondt in the police van. 

Q. | That was down in the street; was it not? 

A. In the street. 


This committee room is on the third floor; is it 


Correct. 
You took Mr. Kinoy into the elevator with the 
hammerlock on, down the elevator, out into the street; is 
that correct? | 
A. The hammerlock is certainly not around the neck. 
Q I am accepting your definition of where your arm 
was. -- until you put him in the paddy wagon; is that correct? 
A. Correct. 


Q. There was a paddy wagon waiting downstairs; was 


there not? 
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‘There was a@ wagon -- 
‘When you got down there. 
pas a police wagon waiting. 

Q. All right. You stated on direct that you arrested - 
Attorney Kinoy. 

A. For disorderly conduct. 

Q =. What time in the -- again in the sequence of 
distance -- was that? In theelevator, the hearing-room 
eres in the paddy wagon? | : 

A... (Coughing) -- Excuse me, sir. 1 arrested Attorney 
Kinoy on his eater ee kicking, loud and boisterous hollering). 
His loud and potaterows hollering lasted through the committee). 
room, outside the committee room, down to the street? in the 
street, in the van -- 3 

Q. When did you arrest him? 

‘A.  .I just stated I arrested him on aes the holds 
to remove him, on his kicking, loud and boisterous hollering, 
talking -- hollering it was. | 2 


Q.: Well, as I understand it, then you arrested him in 


‘the committee room; is that correct? 


A. ‘The arrest was in the committee room, sir. 

Q. What did you say to Mr. Kinoy? 

A. I.said, ae under arrest." 

Q. ‘And was this “after. oa had your arm around -- had 


applied the ‘hammer Lock? 
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A. (Pause) -- This was -- 


Q. Or before? 


A. This was a little bit of time after I had applied 


the shoulder -- the chest-and-shoulder bar. 

Q. And as you were taking him out of the -- 

A. Because he continued kicking and trying to -- 
flailing. 

Q. | Was this.near the raised portion where he had been 
making his motion, when you said, "youtre under arrest"? 

A. It was off of the raised portion. 

Q. How far off? The number of feet, if you recall. 

A. (Pause) -- Thirty feet. (Pause) -- Approximately. 
I won't say thirty feet definite. Approximately thirty feet. 

Q. And this was at a time when you were rushing him 
out of the room; is that correct? 

As? cE was taking him out of the room. 

Q. You were taking him out of the room at a pretty good 

| clip; isn’t that so? 
| A “We was moving. 

Q. And at that time -- 

A. Moving along. 

Q. -- you whispered in his ear, "“youtre under arrest." 
Is ‘that correct? i 


A. I said, "You're under arrest." 


Q. Did you tell him what he was charged with? 


a J 
A. . I may have. 
Q. But you don't recall. Now, just one or two more 
questions mh : 
A. t was holding a resisting subject, sir. | 
Q ‘Were you -- did you have fear of Mr. ue for your 
own safety? 
A. I —— no man, sir. 
[Laughter } 
@ Ir take it, aah answer is: you did not fear wr. 


Kinoy. 


A. I did not fear. Mr. Kinoy. I was kicked just the 


same. I didn't fear him. 
Q Letts get to this kicking os 
A. If I was in fear of Mr. Kinoy, ar wouldn't have gone 
up on the rise. : 
Mr.. Kinoy, you said, kicked you? 
Mr. Kinoy kicked me. 
Where did he kick you? 
Itll show you. Come here. 
& : - [The witness erenmipon:« exhibited his ass 
to counsel. 4 
Q , You are showing me ae 
7 I'm showing you a leg that*s kicked. 
Q. ‘That!s where Mr. Kinoy kicked you. On the -- 


- 


That's one. Now, wait a minute. 
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Q.- You are going to show me another -- 
A. Itve got another. one for you. 


{The witness thereupon exhibited his other 


leg to counsel. ] 


Q. You're showing me another spot on your leg; is 


that correct? 
THE WITNESS: You want to see it, Judge? 
THE COURT: No. 
(Laughter ] 

THE COURT: All right. All right. If these 
outbursts continue, I'm going to clear the courtroom. 
BY MR. KUNSTLER: 

Did you Apps that band-aid? 


No, sir. 


© ? 


Who applied it? 

The nurse applied it, sir. 
Nurse where? 

In our courthouse, sir. 


Which court -- 


> © © Ff 


We have an Aid Station in the United States District 
» Third and Constitution Avenue. 
‘When did you see that nurse? 


I saw the nurse this morning, sir. 


Q. 
A. 
Q. You didntt see the nurse yesterday? 
A. 


No, sir. My duties were so that -- 
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I know. It just asking you. 
I did not see the nurse yesterday. 
All right. Did you consult a doctor last nignt? 
No, sir. 


Q.° Have you consulted a doctor at all? 


A. I was at the Aid -- the Public Health when I had to 


‘up here. 
Q. Is that the nurse we are talking about? 
\. No, six. 
: Did you see a doctor? 
| No, sir. 
Now, just one more question -- 
“THE couRt: Mr. Kunstler, I remember you said about 
a half hour ago, "Just one more question." 
, MR. KUNSTLER: “Te, your Honor, I guarantee, is 
just one more qusstien, and Itm through. 
[Laughter ]} 5 
BY MR. KUNSTLER: 

Q. Mr. Hockman, did there come any time during the 
time you applied the hammerlock to Mr. Kinoy to the tame you 
took him to the paddy wegen that you es your arm ever left 
touching his neck -- went down from his neck to his chest? 

A.. As far as I know, sir, the only time my arn was 
touching his neck was when they took the picture. 

Q. That's the only time, was the moment this picture 


was taken. 
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A. Of course, I couldn't be too sure. The man was 


struggling. 
MR. KUNSTLER: All right. Your Honor, I have no | 
further questions. 
I would like to offer into evidence as Defendant's 


Exhibit 2 the picture which the witness has identified as 


showing his left arm around Mr. Kinoy's neck. 


‘MR. KING: I have no objection, your Honor. 
“THE COURT: It may be admitted. - 
| {The picture referred to was 
_ marked Defendant's Exhibit 2 
: and, received in evidence. ] 
THE COURT: Mr. King. 
MR. KING:. I have no questions, your Honor. 
‘THE COURT: All right. You may step down. 
THE WITNESS: Thank you, your Honor. | 
. [The witness left the stand. ] 
MR. KING: Will your Honor indulge us a moment? 
[Pause ] 
Thereupon | 
FRANKLIN E. VANDEGRIFT 
was called as a witness for and on behalf of the Government 
and, having been first duly sworn, was examined and testified 
as follows: 
DIRECT EXAMINATION 


BY MR. KING: 
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State your name, Officer. 
Franklin E. Vandegrift. 

Your assignment? 

Assigned to -- I'm a Deputy United States Marshal, 
assigned to the United States Marshal's Office, Washington, 
D.C. : 

Q. Did you have any particular assignment yesterday? 

A. Yes, sir. I was detailed to the Cannon office 
Building for the House Committee on Un-American Activities 
hearings. 

Q - “paring the time that you were so detailed did you 
have occasion to see the defendant here? 

A: Yes, sir. 

Q = And will you tell us what, if anything, unusual 
occurred in so far as the defendant is concerned? 

A. ‘The defendant approached ‘the Chairman, Mr, Pool, — 
and a dlecussion ensued. The Chairman dixected -- after ‘some 
time directed the defendant to takghis seat. A further loud 
Ses anton ensued and the -- again the Chairman directed the . 
defendant to take his seat. The defendant continued to valk 
in a very loud volee and on several occasions the Chairman 
directed him ,to take his seat. The Chairman, Mr. Pool, then 
told the defendant or then stated that the defendant was to be 


removed. He said, I believe, "Remove that man." 


Q. What took place then? 


83 
J BK 

A. At this time Deputies Hockman and Bird, who were 
seated directly in front of me, came up towards Mr. -- towards 
the defendant and stood behind him, off the raised platform. 
The -- Deputy Bird -- the Chairman -- excuse me -- ther. sold 
the defendant to take his seat again, and Deputy Bird, I be- 
lieve, tapped him on the back and said something. I couldn't 
hear it because of the -- because of the statements of the : 
defendant. Mr. Pool then said again, "Remove this man," at 
which time Deputies Hockman and Bird took hold of the defendan 
to leave -- to lead him out. 

Q. And what took place during that time? 

A. During this time the defendant was swinging his arms 
about and moving about quite rapidly. He was still facing the 
Chairman. He was kicking or swinging his feet, as far as I 
could see, until the crowd -- in other words, they moved back 
up the aisle and the reporters and so on moved in. TI couldn't 
see any more. I could still hear him. | : 

Q. You could still hear him? 

A. Yes, sir. 

MR. KING: You may examine. 
MR, KUNSTLER: Thank you. 
CROS$-EXAMINATION 
' BY MR, KUNSTLER: 


Q. Deputy Vandegrift, just a few questions. You, as I 


understand it, were sitting directly behind Deputies Hockman 


5 
! 
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and Bird; is that correct? 
Ona slight angle to their rear. 
; But you were in a chair facing the audience. 
Ss correct. 
So that » in effect, the: three of you were: facing 
the audience; is that correct? 


A. . Basically, yes, sir. 


Q@. And that was at the time that Attorney Kinoy was up 


before Chairman Pool for the first time. 

A. You say, "the first time." During this incident? 

a During this incident, yes. : 

A. No. When he walked up -- well, there were several 
attorneys: who malked up to the -- to Mr. Pool, at which time 
I got up to stand next to the witness which I had been assign 
to. 

Q There was a witness in the oheie facing the commit te: 
at one of the tables in front of: the committee rostrum; is tha 
correct? | | : 

Thatts correct. 

Q. "And you remember whether I also approached the 
Chairman at that time? 

A. k believe you were in front of Mr. Kinoy. 

Q. I had gee up first; isn't that correct? | 

A TI don't icon the order that you went up in, but I 


believe you were 2 first, Mr. Kinoy, and, I think, several other$. 
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' @ And do you remember hearing our conversation with 

Mr. Pool after we had arisen and approached the rostrum? 

A. In general. Yes, sir. 

Q. And it involved legal matters; did it not, with 
reference to the witness who was testifying? 

A. I'believe so. Yes, sir. 


-. And you heard us make legal objections; did you not? 


Q. 
A. Yes, sir. 
Q. 


And a8 I understand it, that after Mr. Kinoy had 
begun making legal objections to Congressman Pool, you heard 
Congressman Pool direct him to take his seat; is that correct? 

A. That's correct. 

Q. Now, had you arisen at that time to go to the wit- 
ness or did you arise before that? 

A. I got up about the time that the attorney started 
to move forward. There was quite’ a bit of movement about 
of the attorneys and the reporters and so on. 

Q. Were those your instructions: to arise when you saw 
attorneys approach the -- 

A. No. My -- excuse me. Go ahead. 

Q. -- approach the rostrum io wulcs objections? 

A. No, sir. My instructions were to guard the witness 

Q. And was it to guard the witness against the attorneys 


that you arose? 


A No. I arose because of the commotion in the rv>.. 
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Q. But the attorneys were not part of that coumottons 
were they? They were making a legal objection; isntt that 
correct? . ' 
A. I cantt really answer that. You say they were not 
part of the ccumotton. : 
Q. 811 withdraw the question. Itts badly phrased. 
The attorneys, as far as you noticed, were going up to ioe 
bench’ to make legal objections; isntt that correct? 


A. I assume this. Yes, sir. 


Q You heard this; didn't you? 


A. -I heard them object. Yes, sir. 
Q 


And your arising to go to the witness had nothing | 
to do with the attorneys; did it? | 

A. Not directly. No, sir. 

Q. ‘You had seen attorneys go up and do the sone thing 
before in ‘this: particular hearing; isn't that correct? 

A. ° Yes, sir. i : 

Q This happened many times, that attorneys had risen 
and gone up and had a colloquy at the ‘batane isn!t that 
correct? as 

A. Yes; “ae. 

Q. Now, you say you heard, sunnne the sieodseran, 
Congressman Pool on two occasions direct Mr. Kinoy to take his 


seat;. is that Sorrect? 


A. No, sir, I said on several occasions. It was more 
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than two. It was probably -- (pause) -- a half a dozen or 


more. 

Q. And then I think you said that the defendant con- 
tinued to talk; is that correct? 

A. That's correct. 

Q. And at that time you heard Congressman Pool say, 
"Remove that man." Is that correct? 

A. or words to that effect. 

Q. | Words to that effect. And was it after or before 
he said -- let me withdraw it. This is the first time you 
had heard the phrase, "Remove that man." Is this correct? 

A. Yes, sir. 

Q. And how far were you from Congressman Pool physically 
when he said, “Remove that man"? 

A. (Pause) -- Probably twelve feet, directly in front 
of him. 

Q. In’fact, you were closer to him, were you not, than 
either Hockman or Bird at the time he said that? 

A. No, sir. I dontt believe so. 

Q. Weren't you near the witness at that time? 

AB was right with thewitness. 

Q. And doesn't the witness sit directly in front of 

‘ the small counsel table, which is directly in front of the 


rostrum? 


A. That’s correct. 


- 


Q.. And isn't it true that the marshalts chairs occupied 
by Deputies Hockman and Bird are further ante the room; in 
other words, towards the audience rather than toward the 
rostrum? : 

A. That's correct. 

Q. Isntt it also true that you were between the chairs 
upon witch Hockman and Bird were sitting and the rostrum, the 
paises rostrum on ‘which the Chairman was sitting? 

A. , That's correct. 

Q. So, ou is true, is it not, that you were nearer ‘to 
Congressman Pool than either Hockman or Bird?) Isnt that 
correct? : 

A. | At what particular time? 

Q. At the time that you were standing witn — witnéoos 
and you heard for the first time Congressman Pool say the ore 
or phrase, "Remove that man. 

A. No; sir. 

Q. . Well, let me ask you this question then: Did 
Hockman and Bird -- ret me withdraw that. were Hockman and 
Bird already at the rostrum before Congressman Pool ‘said, 
"Remove that man"? , . : 

AS They were either at the rostrum or had moved up to 


the rostrum. 


Q | And it was after that time that Congressman Pool 


said for the first time, "Remove that man" in words or phrases 


to that effect. 

A. No, sir. 

Q. when did Congressman Pool say for the first time, 
“Remove that man"? | 

A. He had told him to sit down on several occasions. 
This is the point where I got up and moved to the witness, 
when the commotion started, at which time I believe Deputies 
Bird and Hockman moved forward so that they were at that time 
to my -- well, they were to the left side of the rostrum, 
facing the Chairman. 

Q. Now, I see it. At the time that Congressman Pool 
had said on several occasions, "sat down," it was then that 
Bird and Hockman arose and went nearer to the rostrum than 
you were. Is that correct? 

A. No. I didn't say they arose. I say tnis is when 
they went. closer to the rostrum. 

Well, they didn't do it sitting in the chairs; 

No, sir. They were already up. 

They were already up. 

‘Yes. 

And then they approached Mr. Kinoy; is that correct? 


That's correct. 


Q. And then it was after that time that they were 


approaching Mr. Kinoy orlad approached him, that you heard 
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Congressman Pool for th first time say, "Remove that man," 
Is that correct? : 

A. (Pause) -- I don't think I followed you. | Would you 

Q. Let me rephrase the question. When Congressman 
Pool said for the first time, "Remove that ean” words or 
phrases to that effect, where were Deputies aeolian and Bird, 
if you saw them? . 

A. They were, I believe, just approaching or to the 
side of me, of where I was standing. : 

Q. Where were you standing relative to Mr. Kinoy? 

A. I was to Mr. Kinoyts right side and probably -- 
(pause), -- seven feet or 80 away. Itm not sure of the distan . 
Q. How many feet away were Deputies Hockman and Bird 

at this moment, just prior to the Chairman saying, “Remove 
that man"? : 
A. For the first time? 
Q. For the first time. 
Ae (Pause) -- They were -- (pause) -- either right in 
front of me or right to the side of me. ‘Itm not sure which. 
And how far were they frem Mr. Kinoy at that time? 


A. I would estimate -- (pause) -- maybe seven feet or 


Q. And they were in motion toward him; is that correct 


A. I believe. so. Yes, sir. 


MR. KUNSTLER: I have no further questions. 
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MR. KING: I have no further questicns. 


THE COURT: All right. Step ccm. 
THE WITNESS: Thenk you, 
[The witness left the stend.] 
MR. KING: tr. Gardner, please. 
Thereupon 
JAMES A, GARDITER : 
was called es a witness for and on behalf of the Government 
and, having been first duly sworn, was exarined and testified 


es follows: 


DIRECT EXAMINATION 


BY MR. KONG: 

State your name, Officer. 

James A. Gardner. 

fnd your position, sir? 

A. United States Deputy Mersnal for the District of 

Colwibia. 

You had bean for how long? 

For appracinately two months, sit. 

What was your assignment yesterday? 

X wos' assigned to the hearing room on Capitol Hill. 

And which hearing room was that? 

306, I believe. 

I mean, what hearing? 


xtts the American -- American Un-Actt vity {sic]. 
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Q. | Now, on ends particular occasion did you ave occa- 
sion to see the defendant? | 

A. Yes, sir; I did. 

Q. And will you relate for us whether or not there was 
anything undeual: that oocurved duvolvine the defendant? 

A. well, I was coming down the corridor and : saw two 
marshals bringing the defendant out of the hearing room. 

Q. And at that time can you describe for us his, actiond? 

A. Yes, aan: He was very loud, kicking, trying i 
throw his arms around. 

Q. And did you see where they went with him? 

A. Yes, sir. At this time, when he was waving his 
arms around, I assisted the marshals and took him to the 
elevator. | : 

Q. And is that where you left him? 

A. “No; sir. I helped escort him downstairs, to the 
street. 

MR. KING: You may examine. 
CROSS-EXAMINATION 
BY MR. KUNSTLER: 

Q Deputy Gardner, you stated that when you came up to 
the entrance to the hearing room, you observed Mr. Kinoy 
being escorted out of the hearing room; is that Sorheot? 


A. “Tatts correct, sir. 


Q. And were there any deputy marshals with Mr. Kinoy 


at that time? 

A. Yes, sir. There was. 

Q. How many? 

A. . Three, I believe, sir. 
And can you identify those three for the record? 
Yes, sir. Iocan. 
Would you do so? 

A. Deputy Hockman, Deputy Bird, and -- the other fellow 


I dontt know his last name because he's new. I know him when 


~ 


: 
| 


Q. Itil show you Defendant's Exhibit 1 and ask you if 
you see the three men you saw on that picture. 
Yes, sir. I do. 


And there is also Attorney Kinoy. there; is tnere 


Yes, sir. 
And then you are off to the far left -- 
That's correct. 
aa ae that picture. 
That's correct, sir. 
And that's a fair representation, is it not, of what 
you saw at that monet? 
A. No, sir. It's not. 
Q. -That is not a fair representation. You were there 


after that picture was taken? 
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Before then. 
‘Before then. 
I belfeve, sir. 
They were closer to the hearing room -- 
Yes, sir. 
= at the time? Now, at the time you first saw 
them, which was how many seconds, would you say, prior to 
Defendant's Exhibit 1, the time of the taking of that picture? 
I couldn't say, sir. 
very short time though; isntt it? 
| I couldn't say, sir. : 
You couldn't say it was a very short time. 
No, sir. ; : 
Now, at that time, the time you first par the 
defendant yesterday coming out of the hearing room, you say 
you saw Deputy Bird; is that correct? a | 


Yes, sir. 


And what was Deputy Bird doing with the defendant? 


g ‘ i 
Deputy Bird had the defendant by the arn. | 


Which arm? 

The left arm. 

And what was Deputy Hockman doing? 

Deputy Hockman had him by the right arm, sir. 
And he had him by the right arm. : 


That's right. 


- 
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Q. ‘Did the other deputy who, I understand, is named 
Rowe -- what was he doing? 

A. He also had him by the right arm, sir. 

Q. Now, you stated on your direct that, when you first 
saw the defendant, he was waving his arms around; is that | 
correct? 

A. “That's correct, sir. 


Q. Ana he was doing this despite the fact that he was 


peing held by the arms by three deputies; is that correct, six? 


A. That's correct, sir. 

Q. And Geni want to insist on that testimony that way. 
MR. KING: Object, your Honor. 
THE WITNESS: Thatts right. 
MR, KING: He doesn't insist on anything. 

stating a. fact. : 

MR. KUNSTLER: All right. 
BY MR. KUNSTLER: 

Q. Let me just ask you this, Deputy Gardner: 
aid he raise hisleft arm in waving it about? 

A. (Pause ) 

Q. Let me withdraw that question and ask you a pre- 
liminary question. Where was his left arm when souk first saw 
him coming out of the hearing room? 

A. In the air, sir. ; ; 


Q. In the air. 
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A. Yes, sir. : 
Q. And that was the arm which was held by Deputy Bird; 
4s that correct? | 


A. That's correct, sir. 


°Q. And where was his right arm at the time you first 


saw him? 

A. I didn't take notice of his right arm, sir, other 
than the marshal had hold oft. : 

Q. So, you don't know whether he was Maving his right 
arm or not; do you, sir? : 

A. No, sir. 

Q. So, your statement on direct that he was waving his 
arms: around is untrue; is it not? | : 

A. No, sir. 

-Q.° Well, then, I'll ask — the question again: Did 

you see him wave his right arm? : 


You are asking me when I -- 


_ Answer my question. Did you see him wave his right 


Yes, sir. I did. 

You saw. So, you did take notice of his right arm. 

Yes, sir. : 

So, your statement a moment ago that you did not 
take notice is an untruth; is it not? 


A. No, sir. 
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MR. KING: I object, your Honor. He didn't state 
the time and place. ; 

THE COURT: Sustained. 

BY MR. KUNSTLER: 

Q. So, you saw his right arm. Now, answer my question: 

What was the position of his right arm when you first saw it? 

It was down by his side. 

‘Did you ever see it raised in the air? 

Yes, sir; I did. 

Despite the fact that two deputies held it; 
correct? 


A. Yes, sir. 


Q. Now, when you first saw Mr. Kinoy -- ana wetil 


concentrate for the moment on the left arm -- you say that it: 


was in the air; is that correct? 
A. That's correct. 


- 


Q. Would you show by your own arm where in the air it 
In this position like this (demonstrating). 
It was up in the air; is that correct? 
Thatts right. 
When you saw the arm up in the air like that, ‘inn 
did you do? 
A. I grabbed hold of his arm. 


Q. You grabbed hold of his arm when it was extended 3s 


IT am@xtonding ming up in the aly 16 that Correct : 


A. “that "sg right. 


- 


Q. ‘Itll show you a picture in the final editior «. the 


- 


-Evening Star Star for Wednesday, August -- the stock final -- 
August 17, 1966, and ask you.if that is your arm reaching for 


Mr. Kinoy's ‘arm at the moment you saw him. 


~ 


A. I dontt know, sir. I couldn't be sure. 


~ ~ 


Q@ You couldntt be sure. 


A. No, sir. 


@ ‘I ask you then to identify yourself in Defendant's 


Exhibit 1 and ask you if that is your arm in the picture 


seizing Mr. Kinoy's left arm. 


- 


A. . Yes, sir. That's my arm. Yes, sir. 


Q. .. And how soon after the time you saw Mr. Kinoy with 


his arm in ‘the air did you seize his arm? 
Almost immediately. 


Now, you were wearing what kind of color suit yeste 


Gray. 

Gray suit. Are you prepared to say or not whether 
you can now identify that arm reaching for Mr. Kinoyts left 
arm? : 

MR. KING: I submit he’s answered that question. 


THE COURT: Overruled. 


THE WITNESS: I cannot for sure, sir. 


BY MR. KUNSTLER: 
Q. Let me ask you this: Do you think that is your hand) 
A. I don't know. 
‘MR. KING: I object to that, whether it looks like 
it or not. 
THE COURT: Sustained. 
BY MR. KUNSTLER: 
Q. Mr. Kinoy's arm was up in the air and you seized it 
and brought it doamnk is that correct? 


A. That's correct. 


Q. And then -- let me withdraw that. At that moment 


where -- did you see where Deputy Hockmants arm was? Wetll say 


his left arn. 
A. Bs didn't see it at all, sir. 
Did you look at Mr. Kinoy's face at all? 
Yes, sir; I did. ; 
Was his face red? 
“No, sir. 


“It was not. 


No, sir. 
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"He appeared to be composed? 
No, sir. 


Did he appear to be agitated? 


eee 


I would say so. 


© 


Did you accompany Mr. Kinoy into the elevator? 
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Yes, sir. I did. 
Did you go down in the elevator to the paddy wagon? 
Yes, sir. 
Deputy Hockman was with you? 
Yes, sir. 
And Deputy Rowe, if that's his name? 


“ 


Yes, sir. 


Q. And the three of you had hold of Mr. Kinoy; is that 


correct? 
A. Thatts porrect. 
Q. And you put him in the paddy wagon. 
A. Yes, sir. 
Q. And that's the last contact you had with Mr. Kinoy; 
is that correct? 7 
A. That's correct. 
GD ‘you ilow What tie 24 an the hearthe room? Did 
you see him?. : 
he. -Yes, sir. 
Q@ Did you see him prior to seeing him at ive door? 
Yes, sir. . : 
‘Where were you standing?» 
In the rear of the room. 
In the rear of the room. 
_ Thatts right. 


, And is it your testimony that you left the hearing 
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room ahead of Mr. Kinoy and Deputy Hockman and Deputy Bird? 


Is that correct? 


A. 

Q. 
aid you? 

A. 


Q. 


Yes, sir. 


You didn't see when Deputy Rowe joined the group; 


v 


No, sir. I didn't. 


Now, did you see Mr. Kinoy up on the platform before 


Congressman Pool? 


A. 


Q- 
A. 
Q. 


Yes, sir. 
Were you watching that? 
Yes, sir. 


And did you watch him from the time he left his sea 


until the. time he began his argument or discussion with 


Congressman Pool? 


A. 


Q. 


No; I didn't, sir. 


Did you hear any of the argument with Congressman 


Yes, sir. 


You could hear Congressman Pool clearly. 


Yes, sir. 


‘You could hear Mr. Kinoy clearly. 


Well, I couldn't hear him very clear; no. 


You were “in the back of the room; right? 


Yes. - 


Mr. Kinoy'’s voice was hard to hear in the back « 


~ 
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the room; is that correct? 

AL I couldn't understand what he was saying, but I 
could hear his voice. 

-Q. You could hear his voice, but it was difficult to 
understand his words. : 

A. Yes, sir. 


Did you hear Congressman Pool's voice? | 


Q 
A. Yes. I could hear his voice. Yes, sir. 


. Could you hear his words? 
4. . Sometimes. Intermittent. 


Q. And did you hear Congressman Pool tell Mr. Kinoy 
to sit down? 

A. Yes, sir. 

Q. And when Congressman Pool said to Mr. Kinoy for the 
first time, "Sit down," did you see where Deputy /=- 

MR. KING: Your Honor, I object to that. We eae 
putting these things in. This man never said that he heard 
it the first time, the second time, the third ines or any 
other time. : 
| | MR, KUNSTLER: You're absolutely right, Mr. King. 
I'll rephrase the question. 

BY MR. KUNSTLER: 

: Did you hear Mr. Pool tell Mr. Kinoy te sit down? 


. Yes, sir. 


. Do you recall how many times you heard that? 


ee Re 


A. No, sir. 
— Q. Could it have been once? 


A. I heard him once. 


MR. KING: He said he heard him. So, he must have 


heard him at least once. 
MR. KUNSTLER: I agree, Mr. King. You have made 
@ salient point. 
[Laughter ] 
BY MR. KUNSTLER: 
Q. Now, after you heard him say, "Sit down" to Mr. 
Kinoy, did you notice where Deputies Hockman and Bird were? 
A. No, sir; I didn't. 
Q. When esis the first time you saw Deputies Hockman 
and Bird rise to their feet -- 
MR. KING: Object. 
-- if you did? 
MR. KING: He never said that he saw them. 
MR. KUNSTLER: Let me finish the question. 
BY MR. KUNSTLER: 
If you did. 
I didn't see them rise to their feet at all, sir. 


All right. Did you notice Congressman Ashbrook on 


the rostrum? 
A... Yes, sir. I believe so. 


Q Angid you physically see him; I mean, by lips moving 
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and being part of a conversation or any discussion with Mr. 
Kinoy? | 
A. I don't recall, BIR 
Q. _ Do you recall whether you saw Congressman Ashbrook 
join the legal argument that was going on? 
A. I don't -- 
‘MR. KING: I object. He hasn't testified he heard 
any er argument. | 
“THE COURT: Sustained. 
BY MR. KUNSTLER: 
Q. Did you hear any legal argument? Did you hear any 
legal argument going on up in front of Congressman Pool? 
A. “tT heard argument. I don't know if it was legal or 
otherwise. 
Q. _ You don't know what the people were geetec: do you? 
A. ‘No. | . 
Q. So, as far as you are concerned, you have nothing 
to add to this case except -- 
THE COURT: He said all that. 
MR. KUNSTLER: All right, your Honor. Then I have 
no further questions. | 
MR. KING: I have ee questions. 


THE COURT: Step down. 


(The witness left the stand. ] 


MR. KING: Deputy Rowe. 


Thereupon 
‘ DePUTY ROWE 
was called as a witness for and on behalf of ‘the Government 
and, waeine been first duly sworn, was examined and testified 
en ae : 

MR, KING: Your Hones may I announce at this point 
that this is strictly cumulative and that I'm calling him to 
make him available to the defense if they care to question 
him. 

' THE COURT: Very pein 

MR. KUNSTLER: I just have one or two. 

| CROSS-EXAMINATION 

. BY MR. KUNSTLER: 

Q. “Deputy Rowe, I show you Defendant's Exhibit 1 and 
ask you whether you are the gentleman on the extrees left- 
hand side or right-hand side of the page. . 

A. | Not on the right-hand side of the page, sir. 

Are you in the picture? 


Yes, ‘sir. 


At this point here (indicating), sir. 


Q. 
A. 
°Q. °° And where are you? 
A. 
2. 


Yes. I'm confused sometimes by newspapers. That 
be the left-hand side of the paper. 
A. Yes, sir. 


That is you with Deputy Hockman, Deputy Gardner, 
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and Deputy Bird; is that correct? 
aA Yes, sir. That's right. 
Q. And -- r would just ask you a few ideation -- when 
did you join this group of Deputy Bird and Deputy Hockman? 
Ber = As they: approached the area that was designated for 
spectators, sir. : | 
oe And. did you see Attorney Kinoy go up to the rostrum 
to make -- to have his discussion with Congressman, Pool? 
A. Yes, sir. 
Q. And was I present at that time, if you recall? 
(We There were quite a few attorneys up there at about 
that time. 
Q. And did you hear any of the argument or discussion 
that went on up there? 
A. _ "Some of it. Many people were talking at one tame. 
Q. What did it have to do with? What were they talk- 
ing about? : 
AR At that time I was watching and I couldn't digest 
too much of the conversation because of the confused manner . 
that ‘the Sonversation was being carried on. 
Q. Could you hear any expressions such as = 
examination" or "executive session" or words to that effect? 
A. Will you repeat that, sir? : 


Q@ I'll rephrase that question. Could you enlighten 


| 
| 


the Court as to any discussion you heard up there with reference 
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to the witness that was testifying? 

A. I couldn't verbatim repeat any testimony that came 
from the stand, from the witness. 

°Q. I'm not talking.about from the witness. But was 
ita lawyer's argument up there with the Chairman, if you can 
Bay that? 

A. It appeared to be. 

Q. And you joined -- you saw -- let me withdraw that. 
You saw Deputies Hockman and Bird physically take Mr. Kinoy 
away from the rostrum, did you not, at some time after this 
- @iscussion began? 

A. That's correct. 

° Q And when they passed you, did you join the pro- 

cession? 

A. ' Not as they passed me, sir. . 

Q. When did you join the group? 

A. At a point at about -- when the group was, I'd say, 
four to ten feet in front of me, seeing that this gentleman, 


Mr. Kinoy, was acting in a violent manner, I -- 


Q. What did you do when you saw he was acting in a 


violent manner? 

A. I seized him by his right arm and assisted my 
fellow deputies with him from the courtroom or from the hear 
ing room into the hallway. 


Q. Now, at this time when you first saw the group 
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and decided to join it, do you remember where Deputy 


Hockman's right arm was with reference to Mr. Kinoy? 
A. re 3 was concerned at that time with -- | 
-Q Answer the question "yes" or "No," Deputy. Did you 
see where Mr. Hockman's right arm was with reference to Mr. 
Kinoy? aa 
A. Mr. Hockman's right arm? 
Q. Right arm. 
A. I couldn't say, sir. 
Did‘ you see where Mr. Hockman's left arm was? 
No. “Not. at this point. At that point I couldn! - 
The answer is: No; -- 
-'e= determine. 
-- you did not. 
Not at that time. 


' Did you see where Mr. Bird's arms were, af you saw 


- Not his arms. 
‘Now, ‘eeu saw Mr. Kinoy; did you not? 
yes; I did. 
"and did you see Mr. Kinoy's right arm? 
‘ Yes. 7 
Where was his right arm? 
Sort of in a position, either out or going in a 
packward motion. The only oni I seen to grab, the arm, 
and Idids 
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to the witness that was testifying? 
A. I couldn't verbatim repeat any testimony that came 
from the stand, from the witness. 

'Q. E'm not talking.about from the witness. But was 
ita lawyer's argument up there with the Chairman, if you can 
Bay that? 

A. It appeared to be. 

Q. And you joined -- you saw -- let me withdraw that. 
You saw Deputies Hockman and Bird physically take Mr. Kinoy 
away from the rostrum, did you not, at some time after this 

- discussion began? 
A. That's correct. 
* Q And when they passed you, did you join the pro- 

cession? 

A. Sot ‘as.-they passed me, sir. . 

Q = When did you join the group? 

A. At a point at about -- when the group was, I'd say, 
four to ten feet in front of me, seeing that this gentleman, 


Mr. Kinoy, was acting in a violent manner, I -- 


Q. What did you do when you saw he was acting in a 


violent manner? 

A. I seized him by his right arm and assisted my 
fellow deputies with him from the courtroom or from the hear 
ing room into the heliway. 


Q. Now, at this time when you first saw the group 
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and decided to join it, do you remember where Deputy 
Hockman's right arm was with reference to Mr. Kinoy? 

A ot. was concerned at that time with -- 

@ Answer the question "Yes" or "No," Deputy. Did you 
see where Mr. Hockman's right arm was with reference to Mr. 
Kinoy? } 

A. Mr. Hockman's right arm? 

Q. Right arm. 

I couldn't say, sir. 

Did‘ you see where Mr. Hockman's left arm was? 

No. Not at this point. At that point I couldn't - 
The answer is: No; -- | 
- ‘w= determine. 

-- you did not. 

Not at that. time. 


.' Did you see where Mr. Bird's arms were, af you saw 


- Not his arms. 

. ‘Now, rea saw Mr. Kinoy; did you not? 
Yes; I did. 

“And did you see Mr. Kinoy's right arm? : 

Yes. : . | 
Where was his right arm? 


Sort of ina position, either out or going in a 


packward motion. The only thing I seen to grab, the arn, 


and I did. | 
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Q. Was Mr. Kinoy's right arm free? 
A. It -seemed to be moving. I couldn't see if it was 
free or not, but it seemed to be moving. 
Q. And, 80, then you seized the right arm; is that 
correct? 
A. By the biceps, sir. 
Q :. By the biceps. 


A... Yes. 


Q. And what did you do with his right arm after you 


seized it? 

A. Held it and assisted the fellow deputies out of the 
hearing room. 

Q@. When you say, "Held it," what do you mean? Describe 
how. you held it. 

A. As you would hold a baseball bat. In about the 
same manner. One hand on top of. the other at the very same 
spot, not in @ manner to twist, but just to hold. 

Q.. And did you then proceed from the room with the 
group, Inlding his arm with one hand over the other, as I'm 
indicating to you? 

A. Yes, sir. 

Q. And at that time his arm was then down by his side; 
is that correct? 

° -A. fhe lower extremity of the arm, I do not know where 


it-was. I know that I had a hold of the upper extremity cf 


’ 
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Q. Ana you don't know where the lower extremity of the 
arm was;' do you? 
A. No, sir. 3 
_ Q. I show you a picture and ask you whether this would 
indicate to you where Mr. -- the lower eitcontty ot Mr. 
Kinoy's arm was, not the biceps. 
‘A. ; Yes, sir. 
Q. Who has the lower -- the lower extremity of his a 
A. : From the photograph, there's many arms and hands. 
I couldn't definitely, through the photographi, say who had -- 


whose arm and hand that is. 


Q. . But somebody has hold of the lower extremity in the 


picture. 

A. . It appears that way. 

Q. And 4s not the arm twisted behind Mr. Kinoy's back? 

A. I can't see the other portion of the ara, sir. 

A pa a ahice you another picture and ask you -- this 
is the Star which I have referred to before, the, stock final 
issue of Wednesday, August 17, and ask you if you can tell 
from that picture whether Mr. Kinoy's arm is twisted behind 
his back. Talking now about his rank arm. 

A. . (Pause) -- I can see a hand and an elbow. As far 
as where the lower extremity of the arm is, if it's straight 


out behind him or down or behind, the photograph is dark on 
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the edges. I can only say what I see on this photograph, sir 

Q . All right. I'11 ask you just one question. Does 
not the photograph show Mr. Kinoy's right arm twisted behind 
his back? 

A. I wouldn't say if it's twisted. 

Q. Is it behind his back? 

A. It's pulled to this manner (demonstrating). Like. 
i say though, the lower extremity of the arm, I don't know 
which direction it's in, but it is pulled back. 

Q. Itts pulled back and it's held by someone other tl 
you; is that correct? 

A. (I can't ‘tell from this photograph, sir. 

Q. Well, look at Defendant's Exhibit 1, Sin, Is it 


held by someone other than you? 


A. Apparently, it is. There's another hand there. 


Theres three hands; so, I guess it is. 

Q. Do’ you know whose hand that wane 

A. ‘No; I don't. 

'.Q@, ‘Do you know when that hand was applied to the lower 

extremity of Mr. Kinoy's arm? . 

A. No, sir. 

@. You have no idea when it was applied. 

No, sir. 
Q. Now, I show you Defendant's Exhibit 2 and ask you 


if that is not you holding Mr. Kinoy's upper arm. 


A, Yes, sir. 

Q. And that's the way you held his arm from the time 
that you first saw him -- let me withdraw that -- fro the 
time you first approached him when the group was approaching 
the audience section of the hearing room; isn't that correct? 

A. To the best of my recollection, that's the way my 
Banat were unless they were shuffled in the melee, ee 
che: aaveaant of hands and arms. 

a: : But for all practical purposes you did not change 
your grip from the time you first seized him until: the time 
you released him; is that correct? : 

A. It may. have been possible that I might have changed 
grips. 

Q. . Substantially? 3 

A. I don't know. I can't say substantially. 

Q. © How long did you stay with Mr. Kinoy after he left 
the hearing. room? | 2 

A. To the wpe 

2 ' Did there come a time when Mr. -- Deputy Gardner 
aie the group? 

A. There was a time that Deputy Gardner did okie the 


group. | 


Q. And did you see Deputy Gardner seize any portion of 


Mr. Kinoy?. 


A. I did not. 
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You iid not. 


MR, KUNSTLER: I have no further questions, your 


THE COURT: All right. Step down. 
MR. KING: I have no questions. 
[The witness left the stand. ] 
MR. KUNSTLER: Your Honor, I would like to offer 


into evidence at this time the picture I've been referring to 


in the Wednesday, August 17, stock final issue of the Eventi 


aot MR. KING: I have no objection. 
THE COURT: It may be admitted. 
(‘Me clipping from the Evening St 
was marked Defendant's Exhibit 3 
and received in evidence. ] 
MR. KING: That's the Government's case, your Honoy.. 
MR. KUNSTLER: Your Honor, if that is the Govern- 
ment's case -- do I understand? . 
| THE COURT: That's what Mr. King just said. 
MOTION FOR JUDGMENT OF ACQUITTAL 
MR. KUNSTLER: Now, your Honor, at this time I 
would like to move the Court for judgment of acquittal. ; 
| The prosecution's case, which is grounded on a 
charge of disorderly conduct as engaging in loud and bois- 
terous talking, I think, is refuted by the prosecution's own 


evidence. .- 
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All of the witnesses stated that Mr. Kinoy was 
engaged in what they termed to be legal argument. All of the 
so-called loud. and boisterous language, from the — of 
PORere. Hockman, occurred after the time of arrest. 

Deputy Hockman said. he seized him, with the other 
deputies -- and I won't belabor the inconsistencies in 
testimony as to when the seizing was done and what the Chair- 
man was saying at any one time or another -- but on the 
testimony of the witnesses themselves, the so-called arrest 
took place at a time when this defendant was completely. in 
the custody of the arresting officer and two, three, and 
eventually four marshals. . 

The charge, loud and boisterous talking 9 apparent 
refers to.what happened before the arrest, and before ne 
arrest Mr. Kinoy was engagea in defending, as an American 
lawyer in court, a ciient before the House Un-American Acti- 
vities Committee. He was apparently vigorously defending th 
rights of his client. He was engaged ina forensic discus- 
sion with Chairman Pool. There came a time when Chairman 
Pool said: ‘apparently, "Sit down." : 

There Has been so much dsgeneoaney in testimony as | 
to when Mr. crits was ordered ejected from the. room. But, 
at best, taking everything at face value, these men were 


engaged then in obeying an order of the Chairman of the 


subcommittee of the House Committee on Un-American Activities > 


cy aes 
who was attempting to stop a lawyer in the middle of his 
argument. - 
o would say, your Honor, that this can hardly be 


Gisorderly conduct. The loud and boisterous talking is the 


defense of a client. Everything else is the action of these 


marshais themselves. They -- and I won't belabor your Honor 
with the situation of the comparative size of the marshals | 
and the testimony with reference to controlling his arms and’ 
unable to control his arms, or anything of that sort -- all 
I say to your Honor is that he was arrested essentially and 
charged with loud and boisterous talking for doing nothing 
more than’ making a motion on behalf of his Gites something 
that an American lawyer would do in any forum. 

"The charge is, I think, talking. That's what he is 
charged with. The officer -- the arresting officer and the 
one who swore to the information the next day, in using the 
words "loud and boisterous" throughout his testimony was 
neely, of course, aping the language of the statute. But, 
in essence, what Mr. Kinoy is charged with is vigorous defens 
of a client. And the fact that it is cloaked now with the 
attempted incredulity to have you believe that this man with 
four deen dragging on 5 him was able to flail his arms 
around, I think, strains the ah of credibility and 
credulity. Mr. Kinoy, as the picture shows -- and your Honor 


can take whatever grain of salt i wants to give to the fact 
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that this was ia Sale time, the split second of the picture, 
when Mr. Kinoy's neck was encircled by the deputy -- if Mr. 
Kinoy was kicking while he was being carried through the room|. 
with an arm around his neck, cutting off his air supply, then 
Be submit that we have reached the limits of disorderly con- 
duct. : 

I submit, your Honor, without belaboring the point, 
that there can be nothing more or less than a judgment of 
acquittal at this point. There is absolutely no proof before 
your Honor that Mr. Kinoy was engaging in anything but a 
16a argument. 7 . 

The one deputy, as your Honor recalls, says the 
other seized him or went up to get him before the Chairman 
said, "Eject this man." Another one says he heard hi- say 


three times, "Eject this man" and then he arose, and that's 


the officer ostensibly who is the arresting officer, the 


seizing officer. 

‘The discrepancies in the testimony are amazing, to 
say the least. But putting that aside, forgetting eivor | 
that, I say, your Honor, that what is pavoue you at this 
moment is a charge of defense of his client and that, when  - 
the Chairman said, "Sit down," then the deputy seized him and 
rushed him out of the hearing room. And giving Mr. Hockman 
the best due in this situation, he says, because Mr. Kinoy 


was a small man, he had slipped down and his neck was in the 
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vise of thie man's arm because of Mr. Kinoy's size; that he 
wouldn't essentially have been choking @ larger man because 
the larger man would have been eye-level with him -- saying 
that that's his side of the story and assuming it to be true 


at this moment, the hand around the neck in the exhibit is 


very clear, your Honor, and would make any man, particularly 


if he were lifted a little off his feet, as Mr. einoy was,-- 
any man ees to get rid of the vise of the arm around his 
neck. 

_I submit, your Honor, that in the interest of 
justice and 4n the interest of the facts in this case, as 
they are presented to your Honor by the prosecution's case, 
taking the best view of it you can, this man was guilty of 
nothing more than defending his client, and I think your Hono 
should order a judgment of acquittal for Mr. Ay 

“MR, KING: Your Honor, I think at this point we | 
better get one thing straight. If he's eeling for a judgment 
of acquittal, then I assume that he's making no defense 
_ because he has -- no further defense -- because he has already 
dntroduced evidence. So, at this stage he's either nan anes 
his case or he isn't. I think we should get that straight. 

MR. KUNSTLER: Your Honor, it is my understanding 
that the ‘motion for judgment of acquittal can be made at ay 
time after: the prosecution's case and can be renewed after 


the full es -- full aca case is before the 


Court. — 
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THE COURT: Well, technically, a motion for judgmen: 
of cquateal cannot be made once the defense has introduced 
any avibeane. ‘Once the defense has introduced evidence, it 
waives the right to make a motion for judgment of acquittal. 
But I'll hear you on the merits of the case. | 

“MR. KING: All right. | : 

Your Honor, this case is one which very clearly : 
indicates the Wary extent to which people may go in an effort 
to try to justify their conduct.: 

I'm sure that your Honor in this court would never. 
permit any such action. I'm sure that no other Court in this 
great land of ours would ever permit any such action ina 
courtroom. : 

Can you imagine a man having made his argusent; 
having been ruled against, and continuing to press his point 
to the extent that there's a banging of a gavel with a cemanc 
to sit down going on for three or four demands and the man 
finally having to be taken from the room? 

can you imagine that going on in this courtroom or 
in any other courtroom, or any, other place where there's 
supposed to be an orderly conduct of a hearing? 

Nobody certainly objects to anyone making an argu- 
ment in behalf of his client. But it seems to me that once 


a ruling has been mace -- and I'm sure, your Honor -- most 


judges I know anything about -- once making a ruling, you 
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certainly are not going to be foolish enough to try to argue 
further the point; particularly, once the Court has said, 

be nvanea® or "Sit down" or "Your motion is denied” or 
whatever it might be. 

Now, that is the situation here. We've got the 
testimony in this case to the effect that this man is being 
heard all. over a room that is 160 feet by 100 feet wide, ° 
with some ooo people there, and his conduct has become so bad 
that af ‘hve ta -- physically have to carry him out of the 
room. it isn't a case of him ieavine voluntarily. He's 
still protesting and acting in a fashion which is certainly . 
most objectionable to anyone. 

Now, the testimony here is that he was loud and 
that he was, boisterous. There's certainly nothing to contra- 
aict that. The fact that there are inconsistencies as to 
whether he had his right arm up or his left arm up or whethe 
somebody van holding his right arm or who had hold of his 
left arm or andtner he said this first or that first -- if 
they all came up with the same thing, I wouldn't believe then 
and I'm sure your Honor wouldn't. So, I'm glad that there 
were those inconsistencies on these immaterial. things. 

The real thing invoived here is: Was this man 


loud. and boisterous in the location of the public building - 


the public hearing which he was attending? If he was, then 1 


say we've made out a case. 
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MR. KUNSTLER “. .y Honor, may I just answer that 
for just one moment? 


THE COURT: Yes. 


MR. KUNSTLER: I would like to just indicate a few 


things which Mr. King has referred to. 

_ think what we're really talking about here is 
whether a vigorous attorney is going to be punished by a 
aisindenly conduct statute. I think that I ought to make 
quite clear to your Honor that there is a danger to lawyers 
Svereroeres . a | 

f refer 6 the matter of the criminal contempt of 
Thomas McConnell in this District, which I think involvea 
much the same type of szivertcns where a lawyer continued to 
press “certain matters before a Court. 

I think that if lawyers are to be seized and remov' 
not for refusing to sit down -- that isn't. even the charge -- 
not for refusing to take a seat, not even for refusing to 
leave, but for loud and boisterous talking because dis has . 
been a vigorous advocate of his client's cause, then I think 
there is a danger to the bar everywhere. 

There was no attempt even to -- by the Chairman to’ 
take any other action than what happened here. He told the 
officers to cenove this man from the room. 3 

THE COURT: What action would you suggest? 


MR. KUNSTLER: Well, there is contempt of Congress, 
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your Honor, if he was 4n contempt, just as the Court would do 


4f a man was in cantempt of court. There are methods of 


disciplining the bar. 

THE COURT: Why do you prefer contempt over dis- 
orderly conduct? 

MR. KUNSTLER: I'm not opeterring it at all. But 
I am saying that the control of attorneys in front of any 
tribunal is not what we're talking about here. I think what 
we've reached here -- 

"HE COURT: Are you arguing that the only +ay an 
attorney who is obstreperous in a courtroom can be discipline 
is by contempt? 

. MR. KUNSTLER: No, your Honor, of course not. i'm 
not saying that a lawyer who physically attacked a judge or 
did something else shouldn't be removed by a bailiff. I 
would’ be ridiculous to argue that... 

I'm just saying under the circumstances of this 
case, the. “testimony is that he was arguing vigorously before 
the ee of the Committee. The testimony is that he was 
arguing a legal matter and nothing more than a legal matter. 
He was not using physical violence. He was not using force. 
No lawyer heard any profanity -- no witness heard any profanity. 
All they heard was a man talking. This was going on. 

‘bawyers always argue after rulings. It's not any- 


thing unusual to your Honor or to myself or *o every lawyer 
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in this room. re it's wrong to press a point, then, ‘of coursd, 
we are going to silence lawyers in effect if the drastic acti 
that occurred here occurs after there is @ vigorous presenta- 
tion in an important case which may involve the liberty of -- 
4t happens to be ee client and Mr. Kinoy's client as well, 
because we were co-counsel in this matter. And since it may 
involve the liberty of these men, I think a vigorous presenta 
tion is important and I think that the Chairman's action in 
gavelling is his prerogative and it's his prerogative to rule 


but it is not his prerogative -- 


THE COURT: Is it your client's prerogative to dis- 


regard the gavelling? ; 

MR. KUNSTLER: Your Honor, at the time, Mr. Kinoy Sy 
was arguing. There were many members of the Committee, ant 
Mr. Pool was making his point. Other members were speaking 
at the same time. ‘Three other members were on the rostrum. 
This was an abe umeneukae to the entire sutiecunietae 21ess one 
Representative Ichord, who was not there. : 

MR. KING: Your Honor, I submit he's now going out- 
side the testimony. | | 

‘THE COURT: There was no testimony to that effect. 

_MR. KUNSTLER: Yes. This was argument to the ent 
bench. I think your Honor can take judicial notice that it 
was a pieoouea tens meeting and this was a wigaec ares 


and many people were speaking, as they testified. ‘There were 
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many lawyers up there arguing, and it's even impossible to 
determine who waS toid to sit down. They say Mr. Kinoy ye 
told to eit down. - But I happened to be standing there myself 
There was a group there. This was a long forensic argument 
on a very important bit of evidence that was being presented. 

And I think, your Honor, that what we have here 
4s -- and I'm not gainsaying what your Honor said -- there 
may come a time when lawyers have to be disciplined physically, 
but I submit, from the evidence before your Honor, that point 
had not arrived here. There was no evidence of that. An 
argument was going on, and nothing ae was going on. 

I think it's the duty of an American advocate to 
press his Saekt and to press his point as vigorously as he 
can and, particularly, in a hearing such as a hearing pefore 
the House Committee which is hectic and which doesn't have 


the atmosphere of a court. It doesn't have a judge who 


refrains from injecting himself personally into the dispute 


before him. 
| a think your Honor can take judicial notice of what 

goes on before the House Committee by merely the reading of 

the newspapers. This is not a courtroom scene. There's 

much more commotion cnvoived. It's hard to hear. People 

are -- many lawyers were pressing points,and I think tnat al 

Mr. Kinoy, was arrested for was vigorous advocacy, and nothing 


more. He was not contemptuous, and he was doing nothing more 
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than vigorously presenting a case. 

Bia: think, your Honor, this use of the: Meseaarigs 
conduct statute in this case can be a threat to the entire 
American. bar. It may inhibit lawyers. from vigorous defense 
of clients and inhibit them beyond the point of what your 
Honor is referring to. We both agree that there is 2 point 
beyond which lawyers are no more sacred than anyone else. 
They cannot be contemptuous. They cannot resort te physical 
violence. None of that. 

But that was not here in the testimony before oie 


Honor. This was removing him from the room because the 


Chairman said, "Remove him from the room." Why? Because 


he was vigorously pressing a point. 
I just don't see it as disorderly eeeausk, your 
Honor. And I don't see it as contempt either. But I cer- 
tainly don't see it as disorderly conduct. And I think your 
Honor ought to rule at this point in favor of Mr. Kinoy. 
. bs RULING OF THE COURT: 

THE COURT: Motion is denied. 

Now, what schedule do you foresee for eee side of 
the case? With the progress we've been making, it Aseaate 
look like we're going to finish today. I would be willing to 
go on until six o'clock or 80, but it doesn't look like we 
will be finished by that time. We may have to go! over until 

tomorrow and I would be perfectly willing to go on tomorrow 


morning. 
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MR. KUNSTLER: We have a number of witnesses, your 
Honor. Where they are cumulative, of course, we will not 
repeat. But we have a number of witnesses who were in the 
room during the proceeding before Congressman Pool -- 

{Pause while defense counsel confer. ] ; 

MR. KUNSTLER: -- and Mr. Stavis, who is going to 
conduct our direct case, tells me that he would just as soon 
go on until six o'clock and, after six, he can go on tomorro 
as long as it is necessary. 

Im going to ask your Honor's permission, since I 
am a witness in this case, to permit Mr. Stavis to replace 
me with the direct examination of our witnesses, and we'll 
go as long as your Honor cares to sit. 

THE COURT: Anything you like. Surely. 

‘MR. KUNSTLER: Thank you, your Honor. 

MR, KING: Your Honor, may I address the Court? 

THE COURT: . Yes, sir. 

MR. KING: I was in an automobile accident this . 
Stn. 


THE COURT: Yes. I can see. 


“MR. KING: My car is a total loss. I've got to 


make some arrangements about getting home, which is 40 miles 
from here. I would like to have some opportunity for that. 
THE COURT: You mean, take a recess? 


MR.:- KING: Yes, your Honor. 
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THE COURT: I was just about to have a recess, 
anyway. 
_[Thereuvon, a brief recess was taken; at the 
conclusion of which, the proceedings were resumed as 


follows: J 


MR. KING: Now, may I address the Court further on 


the question of time? 

THE COURT: Yes. 

MR. KING: I talked to the garage and I can get the 
car from them. They elose at’ 6:30. So, if I can leave here 
at about, say, 6:10 or 6:15, I'll be able to eake it. . 

THE COURT: We'll quit at six o'clock. So, you'll 
have time to take care of whatever you want. We have to go 
over until tomorrow, anyway; 60, we might as well quit at six 

MR, KING: 0.K. | 

MR, STAVIS: Mr. Kunstler. 

THE COURT: Have you already been sworn? 

MR. KUNSTLER: No. I guess I have at; your Honor. 

MR. KING: I may be a Little confused. ! But I always 
thought that if I were going to be a witness in a case, I . 
wouldn't also be counsel ‘in the case. ‘™is was certainly 
known to bin. 7 : 

THE COURT: Well, the representation ‘ian sort of 
made and -- I think it's all right. 


‘MR, KING: 0.K. 
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‘EVIDENCE ON BEHALF OF THE DEFENDANT 
; Thereupon 
WILLIAM KUNSTLER, 
having been called as a witness for and on behalf of the é 
defendant and having been first duly sworn, was examined and 
testifies as follows: 
| DIRECT EXAMINATION 
“BY MR. STAVIS: 


. Mr. Kunstler, are you a member of the bar? 


Q 
A. I am. 


Q. Of what state? 

A. 7 Of the State of New York and the District of 
Colunibia. 

Q. And for how long have you been a member of the bar? 

A. : I've been a member of the bar of the State of New 
York since 1948 and of the District of Columbia, I believe, 
since 1958. | 

Q. Are you associated in the practice of law with 
Mr. Kinoy? | 

A. Yes. I am Mr. Kinoy's partner. 

Q. : And have you represented any clients, together wit 


Mr. Kinoy, in connection with the House Un-American Activities 
Committee? 


A. Yes; I have. . 
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Q. And have you represented any such clients in respect 
to appearances before the House Un-American Activities Com-- 
mittee? . | 

A. _ 1085 I have. 

the 

Q What is the nature of,litigation that you and Mr. 
Kinoy have been having with the House Un-American Activities 
Committee? : 

are 

A. weArcreeee -- 

MR. “KING: May I ask one question? What: relevancy 
will what occurred there have on the evidence in tite case? 

THE COURT: Are you objecting? 

mR. KING: Yes, your Honor. 

‘THE COURT: What is the relevancy? 

MR. STAVIS: It may be extraordinarily relevant, 
your Honor, in that Mr. Kinoy, together with Mr. Kunstler, 
but mostly wr. Kinoy was the attorney who but a few days ago 
obtained a restraining order against the Committee's holding 

hearings, and I would imagine that your Honor night want to 
evaluate the extent to which that single fact might have had 
some impact upon the selection of Mr. Kinoy as the object of - 
whatever action the Committee’ chose to take against members 


of the bar. 


THE COURT: All right. I*11 let you go into that 


one facet; but Itm not going to permit you to go into ai. the 


litigation that Mr. Kinoy and -- 
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MR. STAVIS: No, sir. 

THE COURT: -- Mr. Kunstler might have had in matter 
arising out of the House Un-American Activities Committee hear 
ings. 

MR. STAVIS: I haven't the slightest intention of s0 

THE COURT: All right. 

MR. STAVIS: Thank you. 

BY MR, STAVIS: 

‘Would you answer the question? 

THE WIINESS: Can you read the question back to me, 
please? . 

THE REPORTER: [Reading] 


"9, What is the nature of the. litigation 


that you and Mr. Kinoy have been having with the House 


Un-American, Activities Committee?" 
MR. KING: I again say that the nature of the liti- 
|. gation 4s going to give us a wide open field here. 
| THE COURT: Well, I sustain the objection on that 
| basis. If you will limit your question, I will allow it. 
| BY MR. STAVIS: 
Q.- Can you describe the litigation that you and Mr. 
Kinoy have had with the House Un-American Activities Committee 
emanine approximately one week ago? 


A. Mr. Kinoy and I, along with other attorneys, brought 


an injunctive action in the federal court against the House 
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Un-American Activities Committee in connection with which we 
sought a temporary restraining order, restraining the Committee 
from proceeding vith the hearing which was scheduled to com- 
mence in Washington on August 16, 1966. 

Q. _And you, in fact, obtained a restraining order; did 
you not? 

A. We did. Judge Corcoran issued @ temporary restrain- 
ing onder on the — before, August 15, 1966. | 

Q. wou? you say that Mr. Kinoy has been most prominent 
or chief counsel in respect to that litigation? | 

A. “Mr. Kinoy was the one who was the a spirit 
behind that Mitigation. 

Q. Now, on the day in question were you present atone: 
the House Un-American Activities Committee? 

A. I was. 

Q. Had you been there the day before? 


A I had. 


'Q. Was this particular day the first day -- ‘the day in 


question, was this the first day that Mr. Kinoy was before 
the committee? 

A.. other than coming in for a brief moment or two on 
the 16th, this was the first day he had patticipated in the 
proceedings. 

Q. And were you representing witnesses who’ were then 
under subpoena before the House Un-American Activities Com- 
mittee? : 
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Yes. We represented two. 
What are their names? 
Walter Teague and Dr. Allen Krebs. 
Was there a time -when you arose before the Committee 
to make an objection? 
A. There was. 
Q. Who was on the witness stand at the time? 
A. I dontt ‘recall the mants name, but he was what I 
termed to be a friendly witness for the Committee. 
MR. KING: I object to what he termed, your Honor. 
THE COURT: Overruled. a 
MR. KING: That question didn't ask for a descripti 
of the people. : 
THE WITNESS: He was a friendly witness for the 


Committee. 


BY MR. STAVIS: 


Q. And 3t was in the midst of his testimony that you 


arose to make your motion. 

MR. KING: I object, your Honor. That's a leading 
question: “gg was in the midst of his testimony that you 
‘enoee to make an objection." 

THE COURT: This isa preliminary question. I dont 
think it. matters ‘one way or the other. I overrule the sejec= 


tion. — 


THE WITNESS: It was. 


BY MR. STAVIS: 

Q. And where physically did you move to when you made 
your motion? 

MR. KING: Object. He didn't say he moved anywhere. 

THE COURT: Overruled. : 

THE WITNESS: I was seated in the first bench 
beyond the press tables on the left-hand side of the hearing 
room as you face the Committee. I stood up -- I was at the 
end of the row, nearest to the aisle on the wapht hand side. 
I stood up and said the word "Objection" when Mr. Teague's 
name wa mentioned. by the witness on tthe stand. I then moved 
as we had been instructed to do by Congressman Pool the day 
before -- I moved to within a few feet of the rostrum on 
which Csieiadenth Bool and three dher Congressmen were seated 
and I stood on a raised portion of that place, directly in 
front of that rostrum, where the counsel table for the Com- 
mittee counsel is. 

' BY MR. STAVIS: 
Q. | Now, how far did you move fics the place where you 
had been peated to the place where you were standing and 
making your motion? 


A. I would estimate from 25 to 350 feet. 


2. Now, this process of moving from your seat toa 


place near where the Congressman was sitting, had that occurred 


previously? 
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as A. | Yes. It had occurred the day before. In fact, I 
had made the very same objection the day before when Dr. Krebsit 
name was mentioned by another friendly witness to the Com- ' 
mittee -- made the exact same motion and made the same move 
to the rostrum. 

Q. And you say that was 4n accord with the directions 
of Congressman Pool? 

A. That's right. We were instructed to make our motiong 
from that point: 

Q, Now, will you teli the Court just what was the 
ob jection that you had made, what was the motion you were 
making, if it was a motion? 

A. Mr. Teaguets name had been mentioned by a friendly 
witness to the Committee. I stood up and objected, and the 
nature of my motion was that Mr. Teague's -- any testimony 
with wefenenes to Mr. Teague should be hala 4n executive ses- 
gion as the rules of the Committee provide. I further moved 
that af this motion was denied, that we be given permission 
to have the testimony of Mr. Teague that had been taken -- of 
Mr. Teaguets -- the friendly witness << that had been taken in 
executive session made available to us. And I, thirdly, moved 
‘that we be given the right to cross-examine the friendly wit- 


ness as to Mr. Teague. 


*Q, And while you were making your motion, did the Com- 


mittee listen to the motion? 
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A. ‘The Committee listened to the motion. — 
Q. . Would you mind identifying who are the members of 


the Committee? You mentioned Congressman Pool and three 


others? | 


A. There were three others. I think there was Congress- 


man Clawson from California. Then there was Congressman 
Buchanan from Alabama, and next to the Chairman, ee Pool, .on 
his immediate left was a Congressman known as -- (pause) Se 
funny -- the name will come to me in @ moment. He was a 
Coneresenan from Ohio. Mr. Ashbrook, I believe. : 

Q@: - Now, how long did it take you to make your motion? 

A. ° Well, it's hard to estimate time, but : wou.d say 
that I had spent two to three minutes in arguing the sotionse 
there were three of them, of course -- before Congressman 
Pool. : 

@. And what then did Congressman Pool say? 

A. ° Then Congressman Pool, after a brief conference wit) 
his colleagues, particularly with Congressman ketiorook, then 
announced to me that my motions were overruled. ! 

Q What happened then? 

A At that time Mr. Kinoy had come up to the rostrum 
and was standing to my right and he began to give legal . 
reasons why the right to Gta -exautne was important. He 
stated that the -- among other things, as I recall, that this 


was turned into an adversary proceeding and, therefore, the 
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Committee’s rule about denying cross-examination was inappli- 
cable and that we should have the right to cross-examine the 
friendly witness as far as Mr. Teague was concerned. 

Q. . And for how long did he address the Committ:e? 

A: He addressed the Committee, as I recall -- I won't 
swear to times; it's hard to approximate them even -- but for 
several minutes Mr. Kinoy argued this point and he argued it 
vigorously. 


Q. Did he raise constitutional points as to the rights i 


A. That was the main point: the constitutional right 


of witnesses before the Committee? ; | 
| 
| 


which he claimed of cross-examination under the circumstances 
an the hearing room. 

Q Now, can you describe the level of his voice? 

A. His voice was as I've recalled it’in a huncred 
aifferent courts around the land. Hets not a man whe speaks 
in whispers. It was a firm, vigorous vole, the same as Itve 
heard in‘ almost every court around the country in which I've 
appeared with him. : 

Q. Did he, Mr. Kinoy, have the benefit of any. public 
address system when he addressed the Committee? 

A. He did not. 

Q. Did the members of the Committee have the benefit 


of such & public address system? 


A. As I recall, there were several microphones which 
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were on the rostrum before the Chairman and several other ; 
Congressmen. I think one or two shared & single microphone. 
Q. Now, after Mr. Kinoy made the legal arguments that 
yous described -- and you say the Committee was listening 
to the arguments; is that correct? 
A. Yes. Quite intently. 

What happened then? 

Well, after Mr. Kinoy wade his legal argunent in, 
ene of cross-examination, I believe that Congressman Pool | 
said that this motion has been | overruled, or words to that 
effect. “And then Mr. Kinoy was addressed a question by, as 
I recall, Congressman Ashbrook. And Congressman Ashbrook 
raised the question with Mr. Kinoy that this was noe a court- 
room and that, therefore, the same rules of cross-examination 
did not pertain. And Mr. Kinoy answered Congressman Ashbrook 
And I thougtt they were, a8 Pe stated in open hearing after the 
incident, they were both quite courteous toward each other 
and it uae a forensic argument over the parallel petucon the 
hearing-room and the trial or courtroom situation. 

Q. nee s0 we have equal meanings with you, will you 


tell us what site meant by "forensic argument"? 


A. well, what I meant: it. was a legal argument. It 


seemed to me that Congressman Ashbrook either had legal train- 
ing or was a lawyer, because he was talking in what I termed 
legal terms to Mr.. Kinoy, and Mr. Kinoy was answering in lega 


terms. 
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Q. Now, during this discussion between Congressman 


Ashbrook and Mr. Kinoy, where were you? 

A. I was standing directly to Mr. Kinoyts left, listen 
ing to the argument. . 

Q. Incidentally, there was some testimony about a numb 
of other lawyers in the room. Were they involved in this? 

A. No. We were the only two lawyers in front of the 
Committee. 

Q. And while this argument was going on, was there any 
disturbance in the hearing room or anything of that sort? 

A. “No. The hearing room was noisy.as the argument was 
going on. It sometimes was difficult to hear what Congress 
Ashbrook was saying because he was further away from me. But 
the room was noisy as it was frequently during the hearings. 

Q. Was there any different level of noise at this 
particular time than there had been, say, a half-hour before? 

A. Ita say it was a little noisier. The volume was 
increasing because. it was obvious to the audience that we 
were engaged 4n'a legal argument, and that the exchange was 
an exchange of legal argument, and I think that that caused 
the commotion in the room. . 

Q. Now, during this discussion between Congressman 
Ashbrook and Mr. Kinoy with respect to the question as to 
whether it was or was not a proceeding where the right of 


cross+rexamination was available, did you see what Congressman’ 


Pool was doing? 

A. No. Congressman Pool, after overruling ny motions 
and then telling Mr. Kinoy that the motion that he made or the 
addendum that. he made was also overruled, took no further part 
in the proceedings, as I recall, between Mr. - Kinoy: and Mr. 
Ashbrook. He appeared -- Itm not even sure I saw him, but I 
at least did not hear him. : 

Q. Now, what happened then? 

A. Well, there came a time, as Mr. Ashbrook was con- 


tinuing to.argue with Mr. Kinoy, that I did hear the Chairman 


for the first time since the motion situation in which he said 


"Sit down.” At that moment it seemed to me, or just seconds 


afterward, a person, whom I later found out to be Mr. Bird, 
came and put his arm on Mr. Kinoy. It couldn't — been more 
than seconds after the words "Sit down" were mentioned. And 
I said to that person, whom I then recognizea as thefarsnal 
or did not know his name -- I said, “Keep your hands off Mr. 
Kinoy. This is a lawyer arguing" or words to that effect. 

a What was going on between Mr. Kinoy and Mr. 
Ashbrook at this time? 

A. Mr. Kinoy was oblivious of everyting but Mr. 
Ashbrook, and Mr. Ashbrook a continuing his conversation 
with Mr. Kinoy, and it was in the same vein. Mr. Kinoy was 
arguing strenuously. with Congressman Ashbrook that there sho 


be cross-examination; that this was really a trial anghot an 
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objective committee hearing, and Mr. Ashbrook was rejoining 
that that was not so; that this was a committee hearing and 
that was different than a courtroom situation and that the 
rules did not provide for cross-examination and nothing shoul 
change the rules.. 
Q. After you told Mr. Bird to leave Mr. Kinoy alone, 
that this was a lawyer making an argument, what happened then? 
A. Mr. Bird then said something to me, which was more 
or less, as I recall it, to keep my hands off Mr. Bird, becau 
I guess that TI had raised my own hands -- 
MR. KING: -I object to what he guessed. 
THE WITNESS: I am convinced that - had raised -- 
MR. KING: And I object to all the concluding and 
soon. It seems to me if wetre going to go into the realm of 
guessing now, wetre getting a long ways off. 
THE COURT: Overruled. 
‘THE WITNESS: I'm convinced that.I had raisea my 
‘hands instinctively to take Mr. Birdts hands from Mr. Kinoy | 
and I made the statement, and he made some rejoinder to me 
similar to my own. | 
BY MR. STAVIS: 
@. And then what eppened? 
A. At that moment then Mr. Kinoy just disappeared as 


far as I was concerned. I was conscious that he was no longer 


by my side and that -- I looked around then and then I heard, 
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of courbes an increasing commotion and saw Mr. Kinoy being 
dragged toward the aisle in the center of the room. ! 

Q. And did you see who was dragging Mr. Kinoy? 

‘A. Well, it was the man I know now to be Mr. Bird and 
the other man, Mr. Hockman. 

Q. What was the condition of Mr. Kinoy when he was 
being dragged out? 

A AS I saw him, he was: completely encased by these. 
two men. I can't tell whose arm was where and at what place, 
‘but the arms of the marshals seemed to be samouindine Mr. 
Kinoy. It was hard to see him. I could hear his voice 
words similar to "Let me down," "Leave me alone,” and then he 
was swallowed up in the crowd, going toward the entrance of 
the scam tens room. 

Q Did you remain in the committee room? 

A. . I remained right where I was, right in front of 
Congressman Pool. 

Q. Did you hear any statement that Mr. Kinoy was under 
arrest? | 


A. No; I did not. 


Q. _ Now, did you hear Congressman Pool ask Mr. Kinoy to 


come back? 
A. To: come back? 
Q. Yes. 


A. Congressman -- after Mr. Kinoy was out of the room, 


are 
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I demanded to Congressman Pool that he order Mr. Kinoy back 
into the hearing room. And at that time Congressman Pool did 
so order and said, "Bring Mr. Kinoy back into the room." 

Q. To whom did he say that? 

A. He said it in general, but he was addressing him- 
self in the direction of the marshals. There were still some 
marshals around. But he said it into open space. And at that 
time there was a long silence from anyone and then the Com- 
mittee recessed for five minutes. Mr. Kinoy did not return. 

Q. Any announcement made as to why he hadn't returned? 

A. No. ‘There was no announcement made. And after the 
recess we -- I renewed my request, joined by many of the 
lawyers representing our clients and other clients, and 
demanded that Mr. ‘Kinoy be returned to the room, and Congress 

man Pool repeated his statement that he had no objection to 
him coming pack into the room. 

Q. Now, Mr. Kunstler, have you had an active practice 
before courts? 

I nave. 
Administrative agencies? 
I have. 
Legislative committees? 
i I have. | . 
Could you tell us whether the level of Mr. Kinoy's 


voice was any different from that required by: the situatior? 
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A. It was exactly as required by the situation. 


Q. Could you tell us whether the extent of his advocacy 


was any different than that which was required by the situa- 


tion? 
A. It was not. 
; [Pause ] 
.MR. HIRSCHKOP: Your Honor, would the Court indulge 
us just a moment’, Please? - 
THE COURT: Take your time. 
(Pause while defense coansat confer. 
| STAVIS: That's all. 
CROSS-EXAMINATION 
BY MR. KING: | 
Q. What do you mean by "required by the situation," 
that I'd have to raise my voice to the extent that it can be 
heard all over a room 100 by 160 feet? - 
A. Well, the room was quite noisy. It was difficult 
for me even to‘hear Congressman Ashbrook when he spoke. I 
could hear Mr. Kinoy because he was right next to me. Mr. 
Kinoy is not a man who has the voice of a mouse. He speaks 
‘in a very firm, vigorous tone, and he was using that tone. 
I would say it was very slightly louder than Itve heard him 
in courtrooms, because of the difficulty in bette heard in 
that room. 


ra That's your conclusion. 


- 
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A. That's my conclusion from being in the room and 
tintening.. : 

Q. So that he himself didn’t ‘say that. Mr. Kinoy didn?* 
say that. ; i 

Act: Nos (NB daa now tei we Chat. 

Q. | You found though, as you say, that the tone of 
voice was such as could be heard all over the room of the size 


of this one, as has been described. 


A. I dontt know if it could be heard all over the room. 


I know that I heard it clearly. 


Q. And he did not have the benefit of a microphone. 

A. He did not. 

Q. And it is your statement that this was necessary in 
connection with his addressing this Committee. 

A. . I think it was. Congressman Ashbrook was leaning 
forward on his arm to hear what was being said, and I know 
that Mr. Kinoy was bent slightly at the waist to hear Congres 
man Ashbrook. ‘They were involved and completely oblivious to 
anyone else, discussing with each other. 

Q.. And did he sit down when Congressman Pool ordered 
him to be seated? . 

. A. No. <I don't think he heard Congressman Pool. He 
wasn't even looking at him. . 


Q. I didn't ask you what you ‘thought. 


MR. KING: I object to that remark. He says he 
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didn't think he heard. Your Honor, if wetre going to use 


- 


those for answers, I ot ject to the answers. 
THE COURT: You cantt very well sustain an objectio 


to your own question. 
{Laughter ] 
MR. KING: I didntt ask him what he thought, your 


Honor. He didn't answer my question. I'm moving that his 
answer be pened and that he answer ny question. 

THE COURT: All right. Answer the question. 

MR. KING: Will you read back the question? 

THE REPORTER: [Reading] } 

"Q. And did he sit down when Congressman 
“Pool ordered him to be seated?" 
THE WITNESS: He did mobs. 


BY MR. KING: 


Q. Did you have any difficuity in hearing Congressman 


Pool? 


A.  Thatts the only remark I heard, was that particular 


‘o 


remark after. my own discussion with him. I heard that remark 

Q. With aeapack to the Congressman's statement regard- 
ing him -- telling him that he had been ovageuied, did you 
have any trouble hearing that? 


A. I,cantt really tell what -- whether Mr. Kinoy heard | 


it or not. 


Q. No. Iasked you if you had any trouble hearing it. 
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A. No. I heard the word "Overruled." 

Q. How many times dia he make the statement that the 
motion was overruled® 

A. He made it once for my motion, as I recall -- once 
for each one of my motions -- and I think he informed Mr. Kino 
that the motion -- my motions had been overruled. Mr. Kinoy 
was, in effect, arguing my motions. | 

 @ ~The statement made by the Congressman that he had 
been overruled, did Mr. Kinoy continue to argue or to -- 

A. ‘Yes. ‘But with Mr. Ashbrook. He wasn't arguing with 

" Mr. Pool. | ; 

Q. With Mr. Ashbrook. Had Mr. Ashbrook requested of 
him any question or remark? 

A. Jon Mr. Ashbrook had questioned Mr. Kinoy or 
raised an argument with Mr. Kinoy as to the fact that this 
was not a courtroom but was a committee hearing room. 

Q. And did Mr. Ashbrook, sir, at that time also state 
that he was. overruled? 

A. I didn't hear Mr. Ashbrook say that. I just heard - 

i1Q% Did ur. Ashbrook make any further remarks? 

A He was arguing with Mr. Kinoy as to the me Mr. Kinoy{s 


interpretation of this particular hearing and likening it.to a 


courtroom, and Mr. Ashbrook and Mr. Kinoy were deep in this 


conversation when the words "Sit down" were heard by me. I 


can't tell whether either Mr. Ashbrook or Mr. Kinoy heard that 
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word -- on those words. 

Q. Was there -- was that said more than once? 

A. I only heard it once. | 

Q. Did you hear everything that Congressman Pool said 
during the time that you were there? 

A. TI heard him overrule my motions. I didn't hear what 
he said when he went into the.conference with the Sine Congre 8- 
men. But I heard. him tell me in words that -- to the effect 
that my motions were overruled. | | | 

Q. And that was followed by the argument by the 
defendant here. : 

A. Yes. Mr. Ashbrook addressed a remark to Mr. Xiroy, 
and Mr. Kinoy responded to that remark. 


Q. So that Mr. Kinoy after that oe had said nothing; 


is that right? 


A. Well, no. Mr. Kinoy had made an argument after I 


was over -- my motions were overruled, to try to impress the 
Committee with the fact of the pavailel tetwean & hearing. room 
and a courtroom. | 

Q. . Addressed to the same motion? 

A. It was addressed to the same motion, but to the 
cross-examination part of it. 

Q. ° From the time that Mr. Kinoy was taken by the United 
States Marshals from the place or the point where he was stand 


ing, did Mr. Kinoy offer any resistance to being removed? 
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A. I cantt itell. He was taken away so fast that -- 
as Isaid on my direct, I looked around and he was gone and 
I saw him being dragged through the hearing room. I couldn't 
even see Mr. Kinoy. He was surrounded by marshals. : 

Q. How far would vod say that ur. Kinoy was taken from 
the position where you were standing until he left the room? 

A. Be didn't see him all the way to the end of the room. 
I only saw where he disappeared around the bend of the aisle 
toward the door. By that time other lawyers had joined me in 
ceotesting what was happening to Mr. Kinoy and ve were all up 
in front of Congressman Pool. 

Q. Did Congressman Pool rap his gavel during any time 
Mr. Kinoy was speaking to him? 

A. I dontt clearly remember. I do recall one rap of 
the gavel vometime prior to Mr. Kinoy'ts ejection. 

Q. So that's the only rap of the gavel that you nave 


any knowledge of, is only one time; is that right? 


A. During this incident you mean. 


Q. During the time that he was addressing the Congress 


A. .I only recall one. 

Q. Would you say that the Congressman, in addressing 
him, was talking loud enough to be heard? 

A If you were listening to him, you would hear him. 


Q. So, other than that then, his voice was quiet? 
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A. _ Who? The Gopuresanan? 
@. a vess 
A. Well, he was speaking through a loud speaker, through 
the microphone and, af you were listening to him, you would 
hear hin..- . : 

THE COURT: Were they both talking at the same time? 
Mr. Kinoy and Congressman Pool. 

. THE WITNESS: Well, Congressman Ashbrook and 
Congressman -- and Mr. Kinoy were talking at the time this 
"sst down" was announced by Congressman Pool. So, all tases 
were talking. But Mr. Kinoy and Congressman Ashbrook were 
engaged ina vigorous legal debate, and then I heard the words 
"git down." 

MR. KING: | I have _ further questions, your Honor. 
REDIRECT EXAMINATION 
BY MR. STAVIS: 

Q. On’ this last question of the judge, may z ask: Were 
they speaking at the same time? I didn't know what the judge 
4mplied, that people actually were uniing their vocal cords 
at the same moment or were they engaging in a discussion. 

THE COURT: I was-trying to find out if they were - 
talking at fhe same time. . 
MR.. STAVIS: I would like that Sanivied. 


BY MR. STAVIS: 


'Q. Were they engaged in a discussion where ‘one party 
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talks and then the other, or were they both utilizing their 


vocal cords at the same moment of time? 

A. Well, Congressman Ashbrook and Mr. Kinoy were speak- 
ing one after the other and in a debate. They were not 
snterrupting each other. Congressman Pool's voice came in 
somewhere in the middle of one or the other of Mr. Kinoy or 
Veneroseaar Ashbrook speaking. 

Q. But somewhere in the middle of that discussion or. 
devate between Congressman Ashbrook and Mr. Kinoy. 

A. maths comects: | 


‘THE COURT: The public address system, you say, was 


THE WITNESS: The public address system, to the best 
of my xnowledge, was on. 

THE COURT: How could anyone not hear wnat Congress- 
man Pool was saying if he were speaking on the loud speaker? 

THE WITNESS: Well, Judge, Itve known Mr. Kinoy a 
long time and when he gets in an aseument: a legal argument, 
with a ‘person and hets vigorously pressing a point, I don't 


- 


think he'd hear anybody in the courtroom. There was a lot of 
noise in the back of the room. The laud speakers are not 
booming loud ‘speakers. In fact, they were sometimes difficult 
to hear when I was in the rear of the room when someone was 


speaking. 


fo speak through the loud speaker, you have to iean 
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over, because I think Congressman Ashbrook and Chairman Pool 
shared one microphone: And Itm not even sure at the moment 
when Congressman Pool said, "Sit down," that he was speaking 
into the microphone. I heard it because I was -- I couldn't 
have been more than five feet from Congressman Poolts lips. 
I was nearest to him. Mr. Kinoy was to my right and furthest 
away from Congressman Pool. 

I heard Congressman Pool say, "Sit down." I wouldn? 
swear that it was through the loud speakers or not. But I f 
definitely heard it. It was right as my ear. : 

BY MR. STAVIS: 

Q. And at this moment ‘ian you heard hin, yon were not 
personally engaged in a discussion with Congressman Ashbrook; 
is that correct? 

A. No; I was not. I was startled by Congressman Poolts 
voice ecauaa tt was so close to my ear, and I did hear it, : 
but I was not in the debate. : 

Q. And this statement of Se Poolts. actually 
was an interruption of a discussion between Mr. Kanoy and 
Congressman Ashbrook; is that correct? 

WR. KING: I object, your Honor. 
THE COURT: Sustained. 


.MR. STAVIS: No further questions. 


THE COURT: All right. You may step dom, Mr. 


Kunstler. 
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THE WITNESS: Thank you, your Honor. 
{The witness left the stand. ] 
MR. STAVIS: Mr. Gutman. 
. MR, KING: We have more witnesses sitting an the 
courtroom than we have in the back room. 
Thereupon 
JEREMIAH GUTMAN 
was called as a witness for and on behalf of the defendant 
and, having been first duly Sworn, was examined and testified 
as follows:. ; 
DIRECT EXAMINATION 


BY MR. STAVIS: 


Mr. Gutman, are you a member of the bar? 


I am. 

Of what state? 

State of New York. 

And for how long? 

Since 1949. 

And were you engaged in the representation of wit- 
nesses before the House Un-American Activities Committee 
yesterday? 

A. | I was. 

Q. And were you present during the incidents which nave 
been the subject of this testimony? 

A. I was. 


. 
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Q. . And had you been there previous to yesterday? 

A. wes. 

a ‘Had you made any motions or ae Jeeragne before the 
Committee? . 

A. j Yes; I had. 

Q. When? 

A. On the previous day I had’ made several motions with. 
respect to ‘various matters and I believe that I had made one 
earlier that same -- on the second day. 

Q. And could you tell the Court what was the practice 
of attorneys making motions as to their physical Location? 

A. The attorney was required to step forward, to 
address himself to the bench, with his back to the spectators 
to stand at the right-hand corner of the dais, that is, the 
dueets right-hand -- left-hand corner of the dais as he 
faced “it -- and address his remarks from there. 

Q. And did you have an experience in your ane of 
| motions before the Committee where particular Committee mem- 
bers addressed you after Mr. Pool overruled the motion? 

A. Yes. , 

&: Tell us about that. 

; ‘MR. KING: I object to his experiences. Wetre only 
talking about one man here who is involved -- whether or not 


he was loud and boisterous at this committee hearing. I'm not 


and I dontt think the Court is concerned with his experiences. . 
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MR. STAVIS: Well, if your Honor please, if the 

practice before the Committee is that, after Congressman Pool 
overrules the motion, Congressman Ashbrook, or some other mem- 
ber of the Committee, continues a discussion or debate with a 
i member of the bar and, because that member of the bar engages 
that Congressman in further legal debate, that for that reason 
he is to be called loud and boisterous and to be hailed off 
and taken outside the committee room, I think it is outrageous 
| and I think the Court ought to know -- 


THE COURT: If you will, just address yourself to 


| the objection instead of making a speech. 


MR. STAVIS: Yes. I think the Court ought to know 

what the practice of the Committee actually was. This wasn't 

the Fiat eas this had happened. | : 
THE COURT: I overrule the objection. 

THE WITNESS: On at least two occasions in my vw 
personal experience, I had made objections during the course 
of a proceeding in the usual manner. Congressman Pool had 
overruled them. Congressman Ashford [sic] on one occasion and 
on asottien occasion -- I don't think it was Ashford [sic], but 
| at was one of the other members of the Committee -- after 
i Congressman Pool said that the motion was denied, addressed 
himself to me inquiring further or making an observation sup- 
porting the ruling of theChair. On one of the occasions the 


ruling of theChairman was actually changed as e result of the 
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colloquy with Congressman Ashford [sic] 
; BY MR. STAVIS: 
°Q. Now, referring to the incident in question, do you 


recall Mr. Kunstler arising to address the Committee? 


A. I do. 


Q. Where were you seated when this occurred, if you 


were seated? 
A. I was seated. I was seated immediately within two 
or three gente of Mr. Kunstler when he arose. 
—Q. ' Tell us in your own words what you saw and heard. 
A. Mr. Kunstler moved’ forward, saying the one word, 
in § Paves keue motions" -- saying the phrase such aa "1 have a 
motion, Mr. Chairman" or "Qbjection, Mr. Chairman" and moved ; 
forward to the designated spot from which he: proceeded to make 
his positions known. He stated that the witneis of the chair 
had just mentioned the name of his -- one of his clients, and 
his position was, as he has outlined it here, that! he wanted 
the right to eross-examination; he wanted the right to examine 
the minutes of the executive session, and that he waned the 
testimony taken in executive session. 
ur. <-- as I recall the procedure, Mr. Pool was rathe 
quick in ruling on each of the three -- 
MR. KING: I object to that, that he was rather 
quick in ruling. That's a conclusion. 


THE COURT: Sustained. 
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THE WITNESS: Mr. -- the Chairman consulted, by 
leaning to his left and right, with the other members of the 
subcommittee ealeach position was stated in substance acd, 
while Mr. Kunstler was still expounding upon it and as the 
position of his' colleagues became known to him, he said, 
"your motion is denied" or "Your objection is overruled,” and 
Mr. Kunstler dropped that line and went on to the next one. 
This happened on each of the three motions. 

Sometime during this colloquy -- 

BY MR. STAVIS: 

Q. Tpesuse me just a minute. Could Mr. Kunstler be he 
with clarity? 

A» iI could hear Mr. Kunstler. 

Q. “Was his voice loud and clear? 

A Mr. Kunstler's voice was loud and clear. 

Q. Then at wnat point -- will you continue, now. 

A. At some point during the making of the motions by 
Mr. Kunstler, Mr. Kinoy arose from his place and he’ stepped 
forward and he joined Mr. Kunstler on the dais, standing imme- 
diately to Mr. Kunstlerts right, facing the bench. 

Q.. ghen what happened? 
A. Mr. .Kinoy stood there while the last of the three 


positions was denied by the subcommittee, and Mr. Kinoy cnen 


stated an additional argument in support of one of those 


positions. 
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@. Different from what Mr. Kunstler had stated. 

A. Yes. A different argument, based upon the con- 
stitutional concepts arising from the fact that Mr, Kinoy 
felt that an adversary proceeding was about to commence in 
view of what had just taken place‘ and that, therefore, the 
Committee rule on which the Committee was obviously relying 
was 4napplicable and the constitutional principles of fair 
play, due process, etcetera, are required and that there be 


a right of confrontation, cross-examination, etcetera. 


Q. What was the level of Mr. Kinoy's voice at this 


time? 

A. It was no different from the level of any other 
attorney who had made similar motions from that position, 
no different than Mr. Kunstler's voice had been, and 10 
Gib Pevent’ tron that which I had used in the same cireumstanc 8. 

Q@. Go ahead. | : 

A. Mr. -- as Mr. -- in response to the remarks which 
Mr. Kinoy addressed to the subcommittee, Mr. Ashford [sic] 
responded to the effect that even though the -- be gouta 
understand the position that Mr. Kinoy was sadgand, this 
was, nonetheless, a legislative subcommittee hearing to nas 
mine the propriety of the enactment of certain tysiee of 
legislation; it'was not, in fact, an adversary position -- | 
adversary proceeding, and that, therefore, Mr. Kinoy's posi- 


tion was hot well taken. 
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Mr. Kinoy then rejoined by pointing out that, 
because his client's name had been mentioned in a derogatory 
manner by a witness whose testimony was previously known to 
the Committee in executive session, other elements entered 
into the pictune. 

| Mr. Ashford (sic] then proceeded to respond to this 
While Ashford {sic] was saying what the Committee's position 


was, the Chairman, Congressman Pool, leaned forward and 


rapped with his gavel and said -- he said, "Sit down." But 


before he said, "Sit down,” he said something like "I've 
heard enough” or "That's about enough" -- words to that . 
effect -- "sit down." When he said that, there isn't any 
question beyond any shadow of a doubt Congressman Ashford [sip] 
was speaking.. And Mr. -- and -- let a say something else -- 
let me go. back -- 

MRL KING: I object to that. He's asking to let 
him atate scaetnitc else. There's no question pending. 

MR. STAVIS: Yes. There is a question pending. 

THE COURT: What is: the question? 


MR. KING: He's asking to let him say something 


MR. STAVIS: The question was: Tell the Court 
what happened. 
THE COURT: I think you better ask another question. 


MR. STAVIS: All right. 
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BY MR. STAVIS: 


Q. You said that as Congressman Pool struck his gavel 


"and said "Sit down," that Congressman Ashbrook was then 


actually speaking -- 
: Yes. 
-- to Mr. Kinoy? 

He was. 

What was the next thing that you saw or: heard? 

. The next thing I saw was from a little aitrerent 
position ore waich I had been when these motions. ‘were first 
made during the course of -- 

MR. KING: Your Honor, I submit he's not answering 
- the question. : 
| BY.MR. STAVIS: 


Will you answer the question? 


, MR. KING: The question was what was the next th 


BY MR. arene 
What: was the next th ing you ude 
The next thing I saw at that point was that two 
marshals, whom I had seen coming up the aisle and whom I had) 
next noticed approaching the position where Kinoy and Kunstler 
were standing, sudaesly grabbed Kunstler from the rear and 
started to haul him from the room. : 


Q. Was it Kunstler or -- 
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A. ‘I beg your pardon. They grabbed Kinoy. 

Q. And did you see the manner in which Kinoy was 
taken out of the room? 

A... 2 @4a. 

Q. And what did you see? 

A. I saw a knot of people rushing this man. I saw an 
arm reached around from behind Mr. Kinoy, reaching across hi 
front and’ under his neck so that his head was pushed up. 

I couldn't see much of the rest of his body because he was 
so much surrounded by law-enforcement officers. I could see 
Mr. Kinoy's face as he left the point at the center of the 
committee room, where a right-turn aisle leads to the side 
exit door.. As this group or knot of: people, centered arouna 
Mr. Kinoy, reached that point, Mr. Kinoy's face became per- 
fectly clear to me and I could see from where I was standing | 
at that point oti the rostrum that Mr. Kinoy's face was dis- | 
colored and he was attempting to shout. I could not under- 
stand his words. His voice was strangled and hoarse. 

The group of people, with Kinoy held in this posi- 


tion, disappeared in the direction of the exit and more 


people jumped’ into the commotion -- and it was a wild com- 


motion that was going on around this. 
I turned my back as I saw him disappearing out tne 
aoor and-I addressed myself to the Chairman. I demanded that 


the Chairman return Mr. Kinoy forthwith. And the Chairman 
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overruled my motion and said he wasn't going to. 

At this point Corgressman Ashford [sic] -- or, he 
said he wasn't going to unless Mr. Kinoy promised to act in 
a respectful manner. And I objected in a very loud voice. 

I was shouting; Ir there was any Goletescdshess, ix was being 
boisterous there. I was attempting to make nyseif heard over 
a tremendous din in that room and I was demanding that he be 
returned as a member of the bar and not like a little boy 
required to recite that he was going to be good. ‘And that's 
the very image I used to Mr. Pool. : 

And at that point Congressman Ashford. [sic] leaned 
forward and said, "He's right. Let him come back in here." 

And at that point Mr. Pool said cearaa! the group 
of people out in the front of the zs towaras the door, the 
exit door to his left in the middle of the left wall, "Bring 
him back in." ‘the marshals disappeared in that deceral 
direction. the Chairman had gavelled a recess. I said, "You 
can't recess this matter until you account for nie Soieagoat 
And other attorneys had rushed up and everybody was yelling. 

The chief deputy United States marshal came ‘up to 
me at that point and he grabbed me by the shoulder and he 
said, "Come with me. I'll take you to Kinoy." 


I said to one of my coileagues, "I'm going with the 


marshal. If I'm not back in ten minutes, get out two writs 


of habeas corpus." 


[Laughter }_ 
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Ana when I went out into the marshal's office, I 
was informed very courteously by the assistant chief deputy 
marshal to sit in a given place and I would have him back 
in a few moments. 

A few moments and more than a few moments panéedy 


Then I went in and I inquired and I found that the marshals 


had lost. control of the situation;. the Metropolitan Police 


Department had him, and that he was in the First Precinct 
atationhouse in. the lockup. 
MR; STAVIS: No further questions. 

‘THE WITNESS: And I went down and got him. 

THE COURT: Your cross-examination -- are you 
finished? 

MR. STAVIS: Yes. 

THE COURT: Do you want to start your cross- 
examination of ‘this witness or would. you prefer that we 
recess now? 

MR. KING: I would rather recess now, your Honor. | 

THE COURT: It's all right. 

MR. STAVIS: It's not quite six and I was wondering. 
“4f we could finish with this witness. . 

THE COURT: - How long, Mr. King, is your cross- 
examination going to take? 

MR. “KING: Your Honor, I don't know myself. 


THE COURT: I'11 recess now until 9:30 tomorrow 
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MR. STAVIS: Your Honor, may I call your attention 
te the fact that I see that my colleague or adversary here 
has a copy of the transcript before the House Committee. We 
should like to be furnished with a copy of the same. ? 
MR. KINGS I only have the one copy. I can't fur- 
nish him something I don't have, your Honor. This 4s ‘the’ 
only copy I have. : 
| MR. STAVIS: Well, we'll be happy to share the copy 
with my adversary. 
. MR. KING: How can we share it when I have to read 
it? : | 
MR. HIRSCHKOP: Your Honor, if we can have Mr. 
King's copy for a little while =- ; 
<a -gravrs: 1 think that'the House Comittee =- 
.THE COURT: Mr. Stavis. 
: MR. STAVIS: Yes. 
“(HE COURT: Please, don't interrupt. 
MR. STAVIS: I'm sorry. 
THE COURT: What were you going to say? 


MR, HIRSCHKOP: Your Honor, if he will make that 


copy available to us for a brief period this evening, ; will 


make a copy of it in my office and return it. 
} THE COURT: That sounds reasonable. 
MR.. KING: All I can say is this, yor Honor: Evezy- 


body seems to. think that I can just get around and get bac< 
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back and forth just like that. I live in Damascus, Maryland. 
Now, if he can tell me how I can give him this, take this 
— with ne, read it myself, and get it back to him, I would 
like to know. I'm perfectly happy to let him look at it 
tomorrow morning. Now, he didn't -- 
{Pause} 

THE COURT: Go on. 

MR. KING: I'm perfectly happy to turn it over to 
hin ‘couoreoe morning when I get down here. I'll see that he 
gets it immediately. Now, if he wants to see any particular 
part of this thing or if Ae anes to see something, I'm 
perfectly happy to let him look at it. But I think I ought 
to have the right to read the thing. 

THE COURT: Mr. Stavis. 

MR. STAVIS: Your Honor, I-make two suggestions 
We have ten.minutes left yet. Perhaps, we can look at this. 
before we terminate, seeing that it's not six o'clock yet. 
Or we can deliver it this evening. 

| RHE COURT: You can what? . 
| MR, STAVIS: We can deliver it this evening. 


THE COURT: Well,.you don't have to leave here 


until ten minutes after six,es I understood ‘you; so, if you 


can -- — 
_MR. KING: The man told me he closes his place o: | 


business at 6:30 and the place I have to go is about 15 or 20, 
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blocks ‘coon here. So, that's my situation. 

MR. HIRSCHKOP: Your Honor, I'll be nape: to érive’ 
Mr. King there. : 

MR, STAVIS: We're perfectly willing to deliver it 
to him -- to deliver him to his place and then we will deliver | 
to him the transcript. | | 

THE COURT: if you will, turn it over to them for 
ten minutes now and then you can have it back. Then tomorrow 
enneing. 4f there's still some time, you can look at it again 
I think you ought to have access to the transcript since 
there is only one copy. : 

MR. KING: I certainly oa want to keep tne. rom 
having access to it. The trouble is they're trying to push 
this whole thing so fast, nobody was prepared to review any- 
thing. 

‘MR. HIRSCHKOP: Your Honor, we would lave to have 
a copy to examine from in rebuttal. We wanted ths transcript 
but he. opposed our having the transcript on duces tecum. He 
vigorously opposed: it, and now that he has it -- ; 

MR. KING: Your Honor, that's not a fair statement. 
You recall very distinctly that I said that I'd be happy to 
have ‘them: have the transcript, ees all that we can go 
by is by the transcript. | 


. THE COURT: I'm not going to go into all that about 


the subpoenas because that's all over with and you withdrew 
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your subpoenas, and I'm not going to revive those at this 


vime, 


I am going to make the transcript available to you. 
Mr. King 4s going to make it available to you under the con- 
ditions I've just stated. You'll have it for ten minutes 
tonight until Mr. King has to leave and cies you will have it 
again tomorrow morning before we start. 

MR. HIRSCHKOP: What time will we start tomorrow? © 

THE COURT: I was going to start at 9:30, but I'll 
give you more time to look at the transcript. I'll start at 
ten o'clock, and we.will be in ecurtpoce 16 on the third . 
floor. ' | 


‘MR. STAVIS: I wonder if it will be satisfac zury t 


Mr. King if we deliver the transcript this evening to his 


home. 

- THE COURT: Well, we're not going to go into all 
these watGers again. I have already ruled and that's the 
end of it. 

ia [Thereupon, at- 6: 00 o'clock p. m., the trial 
was édatarnied to 10:00 étedosk a m., the following 


| day, Priday, August 19, 1966. ] 
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PROCEEDING s 
THE DEPUTY CLERK: District of Columbia versus 
Kinoy. Are you ready to proceed? 
MR. HIRSCHKOP: Ready. 
_ Thereupon 
JEREMIAH GUTMAN, 
the witness under examination at the time of the: soutinasase 
on the day. previous, returned to the stand and was examined 
and fesxesies further as follows: 
THE COURT: Have you concluded your ezaninetion 


or is there something more you'd like to ask? 


MR. STAVIS: I have concluded my examination of 


the witness. But before commencement of the cross-examination, 
I would like to call a matter to the Court's attention. 
THE COURT: All right. 

MR, STAVIS: As the Court knows, at the conclusion | 
of the hearing yesterday we requested an opportunity to 
inspect the re a of the testimony that Mr. King had 
obtained, and’ Mr.” King graciously cooperated with us anes in 
fact, let us have copies of what we considered +5 be the 
ageisine ‘tontinony in this matter and we do have copies of 
the testimony. And I just want to express, my appreciation 
to Mr. King for furnishing us with the transcript. 

But that testimony, your Honor, is of such decisive 


4mportance in this case, so at odds with the testimony 
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presented by the prosecution that I think it appropriate that 
it be offered in evidence at this particular juncture and mad 
part of the record of this case. 
These are stiotentatic copies, and I refer, your 
Honor, to pager 211 to 225, inclusive, of the transcript of 
the testimony which Mr. King furnished us. 

_ Now, of course, there is a familiar principle with 
which, I'm sure, your Honor is absolutely taatiiacs namely, 
that you éannot ‘collaterally attack the record of proceedings 
before another tribunal. The question of what actually 
transpired there is a matter of the official record before - 
that particular tribunal. 

iow eandiaiy -- and I must say this -- that Mr. 

King, I don!t think, had the transcript of this testimony 
himself before he presented the prosecution's witnesses. I 

know he didn't. In fact, he said he needed the transcript 

" Jast night an onder to study it with great care, and I'm s 


he has. - 


I think, firstly, the transcript of the relevant 


testimony, namely, pages 211 through 225 should be introduc 
into the record of this trial. 

THE COURT: First of all, is it admissible? And, 
secondly, why should it be introduced at this time rather 
than some’ other time? 


X?11 hear from Mr. King under those circumstances 
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MR. KING: First of all, the charge here is being 
loud and poyavercuals and I don't think any transcript that 
I have ever seen -- ‘certainly, this one doesn't reflect 
whether a person is loud or what. ™me words he uttered -- th 
words aren't what this man is charged with here. He is not 


charged with using profane language. He's charged with being 


loud and boisterous, and the transcript couldn't reflect that 


I know. * : a 

THE COURT: Well, let's put 4t this way: Are you 
objecting to the introduction in evidence of whatever the 
defense wants to offer? 

MR. KING: I do, for that reason. 

Poe COURT: Well, what about -- I overrule the 
sigeaticn on that ground because, ‘obviously, there is a ques- 
tion here as to whether the defendant was loud and boisterous 
under the. circus tances, and that depends to : some extent on 
what the circumstances were and what the rulings of the Chai 
were and. what . objections, if any, were made and what the 
discussions were and so on. So, I think on the grounds of 
relevancy. I don't see where the objection is well taken. 

MR. KING: Do I understand. your Honor then to say 
eats by viitos of the printed word, that from that youorl . 
or anyone else can tell whether someone is loud and boiste 

THE COURT: Well, I overruled the objection on that 


ground. 
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Now, is there any question here of proper authenti- 
cation or hearsay and things of that nature? 

MR. STAVIS: I have taken it from the copy furaian 
to me by Mr. King. 

“THE COURT: Do you have any doubt or do you object 
on the ground that this may not be a proper copy of the pro- 
ceedings as they went on, or are you objecting on hearsay 
grounds? . 

MR. KING: I am objecting on the ground -- on two 
grounds: sue as‘ I just pointed out; the other, that it is 
hearsay. And there is still another ground: that so much 
of what is .reported here is self-serving. A man gets up and 
makes statements to the effect that "I haven't done anything 
wrong.” ¥ell, that doesn't prove gap tite 

| THE COURT: That goes to the weight. It doesn't 
‘go to the admissibility. 

af you will make a proffer as to what you are tryl 
to show through this transcript -- I don't believe it is | 
admissible to show the truth of whatever was said by the 
people who were saying it, because that would be hearsay anc 
the people who were saying it should be here to say it ipciaas) 
than have the transcript which we don't know how accurate it | 
is and when the people aren't here to be cross-examined. | 


3t 4s admissible, I believe, for the purpose of 


showing what the setting was and what the circumstances were 
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and if digo did say something, not necessarily what ne sai 
was tiie, but if he did say it, and the circumstances a2der 
which he said it. | 

Now, are you offering it for that purpose? 

MR. STAVIS: Well, of course, your Honor, I am 
offering it for that purpose. And I am offering it for the 
further purpose of the following: namely, that since what is 
in issue here is. certain conduct before the. Committee » that 
the officiel transcript -- and this 1s the official transcrip 
there isn't any question of authentication; obviously, ao 
could saipoens the stenographer -- the official transcript of 
what occurred, of what is stated, is binding on any factua. 
issue that may arise -- 

THE COURT: Oh, no. Not at all. It 1s not, becausp 
this is not a charge of contempt of the Committee; it is not 
a charge of any disrespect of the Committee. It is a charge 
of disorderly ebiidnst. It:is not binding on this Court a6 
all. ee ee 
| "MR. STAVIS: Well, I think what may be binding, 
your Honor, is merely the question of what actually transpired 
before the Committee to the extent chat the same is revealed 
by the record. | 


Now; obviously -- Mr. King is right -- the record 


does not show the volume of the voice. But to the extent, 


for example, of such questions -- and this is one of the 
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issues that has arisen -- namely, were the marshals told to 
eject Mr. Kinoy? Did they actually eject him before or after 
they were told to do so? “the record is extremely clear about 
this and in direct conflict with the testimony of the warshals. 

was Mr. Kinoy told to sit down either three times o 
six times, as one of the marshals testified? The record is 
extremely clear about this point; namely, that it was once, 
as testified to by Mr. Kunstler. 

‘so that to whatever extent there may be issues of 
fact between the witnesses and to whatever extent the record 
addresses itself to those particular gussetons of fact, 
certainly,. the Court should want to know what the official 
record acually shows. 

Secondly, the point that your Honor made,namely, 
that to whatever extent Mr. Kinoy is charged with conduct 

before the Committee, whatever the record shows is what 
actually transpired, namely, was he or was he not conducting 
a fecay arcument? Was he or was he not making a legal point? 
Was he or was he not preserving a record, as a lawyer pre- 
serves a record time and tine again? 

“Again, to whatever extent the record addresses 
itself to this question a and it.is extremely clear, your 
Honor; there just isn't any doubt as to what happened -- the 
record is admissible. 


Lastly, you may recall the testimony of Mr. Sateen 
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and, I think, Mr. Kunstler's testimony, too, on direct -- 


namely, that Congressman Pl actually asked that Mr. Kinoy 
be returned to the room, Ard the record is again extremely 
clear that whatever may have been the evaluation of this 
situation by some deputy United States marshals, Congressman 
Pool had wanted Mr. Kinoy to return. | 

Now, to the extent that the Committee as _ the hearin 
‘bady: ii is in control of its own proceedings, their evaluation--| 
their evaluation as to whether Mr. re Soatuet:amourttes 
to aisorderiy conduct would certainly be of great significane 
in whatever determination this Court might want to make, 

I'm not now dealing with the question whether it is 
banding’ or not. I don't want to get into that kand of 
jurisdictional issue with the Court. But, certainly, the 
Court would be much influenced by the fact that congressman 
Pool said, "Letts bring him back." By that time,. of course, 
the marshals had somehow or other taken control of the 
situation themselves and actually taken it out of the control 
of the Committee. Chairman by whisking Mr. Kinoy not only out 
of the room, but out of the building and into the police 
station. © | | 

So that on all of those factors I find it harc to 
believe that your Honor would not want to at least have the 
benefit of the transcript. in evaluating what the facts are, 
+he sequence in which they occurred, and whether binding c 


not. 
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‘THE COURT: well, I don't consider it binding at 
all and t don't know how much weight to attach to it since 
the people who said those things aren't — ‘to be cross- 
examined. Certainly, it is not entitled to superior weight 
over live ‘witnesses that we have here. But it will aid the 
Court and I will admit it on that basis. 

a MR. STAVIS: Thank you, .your Honor. 
MR. KING: I think yours would be a better copy. | 


MR, STAVIS:. If you have another copy, I would be | 


happy to submit that. 


MR, KING: I have the original here. 

MR. STAVIS: Well, if you have the original, why 
don't you give the gris the original and we will furnish you 
with another copy,. because I think that's much cleare-. 

MR. KING: But I have mine marked. 

MR. STAVIS: All right. (Handing the deputy clerk 
a copy of the transcript referred to) This isn't quite as 
good @ copy as it could be, but I'm sure your Honor has had 
other copies of that nature before. 

‘THE COURT: Very well. 
(The photostatic copy of pages 
211 through 225 of the transc pt 
of proceedings before the Hous 
Un-American Activities Com- 
mittee on August 17, 1966, was 
marked Defendant's Exhibit 4 
and received in evidence. ] 


All right. Mr. King, you may proceed. 
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MR. KING: Now, your Honor, I would like to ask at 
this point, since this is row being offered in evidence, woul 
it be proper for me to comment on this particular part of the 
evidence at this time? I would like to call your Honorts | 
attention to particular phases of it. : ; 

THE COURT: Yes. Obviously. ‘That's why I was 
questioning initially as to whether this cas: the proper time 
to offer ‘it; particularly, since Mr. King is now about to 
cross-examine this witness. But inasmuch as I have admitted 
it, I would prefer you do this: Why don't you proceed with 
your: cross-examination of this witness. “re you need to refer 
to the transcript in that connection, it is perfect1y all 
right. If there are subsequently any comments ‘about thc 
transcript by either party, you can do that later rather thar. 
trying to confuse ‘the situation by commenting on it in con- 


nection with the cross-examination. 


MR. ‘Kana: All right, your Honor. I just wanted to 


know when z should do that. 
| CROSS-EXAMINATION 
BY MR. KING: 
Q. | “You testified yesterday that you were present at 
| this hearing. 
A. Yes. 
Q. At the House Un-American Activities Comittee on the 


day of the arrest of Mr. Kinoy. 
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Ae «=: Yes. 

Q. I believe you also testified that you had participat da 
in much of the examination or, at least, in the -- (mumbling) 

THE REPORTER: I'm sorry. I didntt hear the last 
- BY MR. KING: 

Q. That you had participated in the presentment of 
objections to the Committee. 

A. on previous occasions, yes. 

Lf And you testified that on those occasions that you 


had done no more than Mr. Kinoy had done on this occasion. 


A. That's right. 


Q And that no one saw fit to hold. you in contempt. 


A. That's right. 

Q. Mow, as fer as this particular instance was con- 
cerned then, as I understand you, there was nothing unusual at 
all about Mr. Kinoy*s conduct as compared with the conduct of 

’’ the attorneys before this Committee on other occasions. 

A. ‘I dontt know that hace quite a complete or 
eccutere siaeeepueiaatien? I think it would be more fair to 
say ‘that the conduct. of Mr. Kinoy on this occasion was no more! 
eseatie VAEOR OUR, toaan the conduct of other attorneys be- 
fore this body ont other bodies of a similar nature. 

Q. e would prefer that you sian with this body, at 


least. ‘And, so, as I understand you, then Mr. Kinoy had acted 
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no different than what other attorneys before this Committee 
had been acting. Is that right? 3 
WR. STAVIS: Your Honor, there's no point in trying : 
to twist what the witness has said. He expressly said, "before 
this body or any other bodies." . ! 


THE COURT: Overruled. 


MR. STAVIS: And this 4s an effort to twist -- 


THE COURT: Overruled. 
BY MR. KING: 
Is that right, sir? 

A. Would you repeat the question? 

Q. I said, then, as I understand you, the conduct or 
the -- of Mr. Kinoy was no different before this Committee on 
this occasion than the conduct of the other attorneys who had 
been perce =. Committee on many other occasions. | 

A. ‘Than the conduct of the many attorneys w who had been 
before this Committee on other occasions, yes. 

“And on the. other occasions no one was arrested. 
‘Certainly not. 
‘No o one was removed from the room. 
No,. sir. © 
¥ No ‘one. was ordered to be removed from the room. 
, Not the attorneys. | 
No one was told to sit Som 


Attorneys had not been feuoved from cies room. _ As 
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far as anyone being told to sit down, I don't recall. 


Q. You couldn't say whether they had been or had nee 
been. i ; 

A. . I don't recall. 

Q. So; then) you would be unable to tell us whether the 
sat down or ees 

A. Well, obviously, sooner or later every lawyer sat 
down. 

Q. Did Mr. Kinoy sit down when he was told? 

A. Mr. Kinoy didntt have a chance to do anything. 


‘There wasn't Sis 


MR. KING: Now, your Honor, may I refer to the 


transcript? 
THE COURT: Oh, surely. Yes. 
"BY MR. KING: 
Q. As: r read the transcript on page 212, referring 
the objection that Mr. Kinoy had made ae 
A. May I have a copy of it in front of me? 
THE COURT: No; you may not. 
THE WIINESS: O.K. 
. .- MR, KING: If I read it wrong, there's enough 
counsel here to correct me. =e 
BY MR, KING: 
Q.. On page 212 -- it appears to be line 11 -- 


"wr. Pools The objection is overruled." 
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MR. STAVIS: Excuse me. your Honor, I think it is 
always objectionable when counsel selects out of a transcript 
without reading’ it in its context.’ Now, just a relatively, 
short distance before tiat, no more than about 10 or 12 lines 
is Mr. baad first making his legal objection. | ; 
THE COURT: Overruled. 
; BY MR.. KING: 
[Resting reading from transcript] 
"Mr. Pool: The objection is overruled. 
"Mr. ._Kinoy: May the, record show we take a 
strenuous objection to your ruling. 


"Mr. Pool: Now sit down. Go over these 


and sit down. You have made your objection. "You are 


not going to disrupt this hearing any further. 

| "Mr. Kunstler: Mr. Chairman, you don't 
have to deal discourteously to an. attorney in front of 
cae ‘This [sic] is wholly un-American. : 

. - "Mr. Pools I will deal any way ‘I want unde 
the rules in this hearing. I have just told him-to be 
quiet and I ask you to sit dow now. : 

"Mr. Kinoy: . Mr. Chairman, let the: record 
show -- don't touch a lawyer. Mr. Chairman i 

“ME. Pool: Remove the lawyer. 

"wr. Kinoy: Mr. Chairman, I will not be 


taken from this courtroom. I am an attorney-at-law ana 
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I have the right to be heard." 
Would you say then that there was only one time 


that he was told to sit down? 


A. Yes, sir. I say it was only one time he was told to 


sit down. 
Q. Would you say then that this transcript is incorrect 
A. I ado not. If you will -- 
2 Well, letts start here again. On line awe "Mr. Pool 
Now. sit down." That is Number One; isn't it? 
right. 


over there and sit down." That's Number Two. 


- 


- 


sir, That second remark was addressed to Mr. 
Kunstler. rt was addressed to Mr. Kunstler. | 
Q Mr,- Pool said, "Now sit down. Go over there and 
sit down.”~ 

MR. STAVIS: Are you taking the position, Mr. King, 
that in those two statements -- | 

- THE. COURT: Mr. Stavis, at: you have objections, will 
you please address them to the Court? 

MR. STAVIS: Forgive me. May I object, your Honor, 
because it is perfectly obvious that, when Mr. Pool says in 
this total of one, two, three, four, five, six, seven; eight, 
nine words, there were four words of the nine saying "Sit down)" 
but that sant two directions to sit down. 


THE COURT: Mr. Stavis, if you would, like to bring | 
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it out on redirect examination, you may do that. 
MR.. STAVIS: Very zood, sir. 
BY MR. KING: 
Q. Mr. Kinoy was the man who had just addressed Mr. 
Bist had he not, at thatpoint? : 
A. Which Point" are we ‘talking about now? . You say, the 
second time the word "Sit down" was mentioned? 
Q Mr. Kinoy had said previously: "wr. -Chairman, that 
question will-be settled in Federal Court whether you 
are attempting to defame witnesses. | 
"Mr. Ashbrook: You made it as a statement 
of fact, and as a lawyer you know you are absolutely 
wrong. ° You are out of place. 
| "Mp, Pool: The objection is overruled. 
"Mr. Kinoy: May the record show we take a 
strenuous objection to your ruling. | 
"Mr. Pool: Now sit down. Go over there‘ 


sit down." ss, 


And you say that he was talking then to someone 


A Nos» That, 4p adarouned toMy Kinog) Mats the 
first one. . z 
Is that not two orders to sit down at that point? 
One. 


"Mr. Pool: Now sit down. Go over there and sit 
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You: have made your objection.” He's certainly talking 


to Mr. Kinoy. ‘“You' are not going to disrupt this hearing any 


Now, you are askir.g me whether -- 


Are you saying that those remarks were not made to 


A. . They were made to Mr. Kinoy. 
Q. - “an right. Then Mr. Kunstler says: "Mr. Chairman, 
you dontt have to deal discourteously to an attorney in front 
; This {sic] is wholly un-American." 
a Then Mr. Pool responded by saying that he will deal 
with him under the rules as he sees fit. 
| "ip, Kinoy: Mr. Chairman -- 
A. I believe you left something out there because, as 
"8 ; I recall, at that point Mr. -- while the Chairman was still |: 
16 addressing Mr. Kunstler, he told Kunstler to sit down, too. 
a? Q. I'm only reading from the transcript. I wasn't 


~ 


there. I'm asking you whether this is correct. 


- 


THE COURT: I think you belabored the point enough. 
MR, KING: “All right. 
BY MR. KING: 
. At that point what would you say the tone of voice 
2>1 of Mr. Kunstler or Mr. Kinoy was? 
2 " Ae It was firm, strong, loud. It was -- itts hard, of 


224 cowse, to use'quantitativewrds. It was sufficiently louc 


184 
J «1854 
to reach the ears of the people in the area. I, at. that time, 
was about fifteen feet or, perhaps, ten feet from Mr. Kinoy 
because I was already moving forward and I heard it. 

THE COURT: Would you say, Mr. Gutmar., <hsat the way 
in which Mr. Kinoy addressed the Chair was similar to the way 
in which you addressed the Chair both before and after this 
incident? | . 

THE WITNESS: No, sir. It was similar to the way 
I nad addressed the Chair prior to this incident. It was 

; nowhere near as strong or as loud as the manner in which I 
addressed the Chair following the incident. 

THE COURT: I noticed yesterday when you were 
examined, and I took notes which may not be entirely accurate, 
put it was to the effect that you told the Chair that you 


demanded that Mr. Kinoy be returned forthwith and that you wer 


saying to the Chairman, "you can't recess until you account for 


my colleague." 
THE WITNESS: Yes. 
THE COURT: .Would you: say that was typical of the 
in which Mr. ‘Kinoy addressed the Chair? 
THE WITNESS: Oh, no. No. No. Indeed not, sir. 
THE COURT: Proceed. 2 
BY MR, KING: : 
I believe you testified that, after Mr. Hinoy seas 


taken hold of by the United States.marshals and in the process ‘ 
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of being removed from tne xoom, that his voice was hoarse. 


A. Yes. 


Q. Is that right? Was that from all the talking he 


had been doing? 
A. ° No. It was caused by the marshals arm around his 
That was your conclusion. 
A. It was a strangling sound. That's my conclusion. 


I saw the marshal's arm on his neck and I heard the man 
attempting to speatc. | 

Q. well, was Mr. Kinoy, when the marshal said to hin, 
"Come on," ‘voluntarily going -- 

A. . No3 the marshal didn't say a word to him. The marsh 1 
didntt say, "Come on." The warshals grabbed him. . 

"Q. So, the marshal did not touch him and tell him that | 
he should come with-him; he grabbed him and drug him out. Is 
that your statement? 

A. . That's right. Yes, sir. 

Q . So, the marshal is not correct when he said he asked 
him to come on. . . 

A. First of all, I don't recall that the marshal asked 
him to do anything. And, gacond of all, if he did and my 
memory is incorrect as to what the marshals have testified to, 


then they are ‘4m error. They did not say, "Come on” or anything 


of the kind. They grabbed him and took him out. 
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Q. Let?s get one other thing straight. Do you say that 
the xepectes on this transcript was in error when he did not 
| indicate that the nemarre of Mr. Pool were being made to Mr. 
| Kinoy when he said,. "sit down"? 
THE COURT: We've gone over that, Mr. King. 
MR. KING: I'm referring to the incorrect statements 
He claims the marshal gave an incorrect statement.’ I'm asking 


him if this is an incorrect statement. 

THE COURT: .I sustain the objection. 

‘(Laughter J 

MR. KING: Your Honor, I might say 1t is a little 
} difficult to try a case when you find that the Canons of Ethic 
arentt being complied with. 

THE COURT: Mr. King, that is completely out of 
order and I woritt have that. Just go on with your examination 

MR. KING: Well, it*s not out of order, because the 
Canons" of Ethics specifically provide that if an attorney know 
} he is to be : a “witness in a case, that he should not be counsel 
} in the trial. 
; THE COURT: Mr. King, I've ruled yesterday that thes 
| attorneys could: testify -— ; 
| MR. KING: I know you did. 


THE COURT: -- and I don't want any further argument 
along that line. 


Well, I can see the position I would be in 
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af forced my point as was done before this Committee. 
I have no further questions, your Honor. 
‘TE COURT: Very well. 
{The witness left the stand. ] 
Thereupon 
| JOHN deJ. PEMBERTON, JR.; 
>| was called as a witness for and on behalf of the defendant and 
8 having ‘been first duly sworn, was examined and testified as 
9 follows: 
. DIRECT EXAMINATION 


cd 


12 Mr. Pemberton, are you a member of the bar? 


| 
| . BY MR. STAVIS: 


Yes. , 
"Of what -- 
Sir, Im a member of the bars of the Supreme Court 
of the State of Minnesota and the State of North Carolina. 
Q And by whom are you employed? 
By the American Civil Liberties Union. 
In what capacity? 
As executive director. 
.. And pursuant to your employment with the American 
Civil Liberties Union, have you been associated with Mr. 
Arthur Kinoy in any recent litigation? 
A I'm associated with him in the pending litigation in 


the United States District Court for the District of Columbi= 
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entitled Krebs against Ashbrook, which has been described in 


prior testimony. 

Q. “And were you present before the House Un-American 
Activities comes 688 the day before yesterday, the day in 
question here? 

A. yes; I was present. 

. Q. In what capacity were you present? 

A. AS an attorney representing another witness in the 

matter. : : 


Q. Were you’ present during the incidents involving Mr.” 


A. Yes; I was present. At that time I was sitting in 
the front row of the audience where counsel and: witnesses were 
seated. 


-Do you recall Mr. Kunstler rising to make ar. oojec- 


I do recall his rising and -saking an objection. 
“And do you recall Mr. Kinoy rising to join in that 
éeiection? . : 

A. IT recall Arthur Kinoy following Mr. Kunstler to the 
point where the attorneys were directed by the Counties to 
state their objections or motions, standing behind him and 
asking si be heard on the objection. : 

Q. will you state in‘your own words what tranepired as 


best as you, can recall? 
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JA After Mr. Kunstler made his objection, which took 
a very brief period to state, one, of the Committee members 
moved thatit be overruled, and Mr. Kinoy asked the Chairman 
if he might be heard on the objection. He paused and, I thi 
the Chairman nodded to give him approval that he might be 
heard. He made about two statements or two sentences when 
Congressman Ashbrook, sitting to the left of the Chairman, 

) interrupted ‘and a colloquy or argument between Mr. Kinoy and 
Congressman Ashbrook took place. Approximately three sentences 
each were stated by the Congressman and by Mr. Kinoy, each 
responsive to the other. 

‘At this point -- and Itm not sure whether it was 
following -=- I believe it was following a statement by Con- 
gressman Ashbrook -- the Chairman announced a ruling, and it 
seemed to me that Mr. Kinoy responded to the last point made 
by Mr. Ashbrook or made --at least made another sentence afte 
that ruling. ‘The ruling was that the motion was overruled or 
that the ‘objection was overruled. - 

a "Following that one. sentence by Kinoy, the Chairman 
told Mr. Kinoy to sit: down and spoke to him quite forcerully; 
whereupon, Mr. Kunstler objected to the manner in whics he 
poke toa Kinoy, and the Chairman then told Mr. Kunstler to 


sit down. 


Mr. Kinoy sought to make what seemed to me a conclud 


ing point for the record; perhaps, to the effect that "We 


190° 
“J igia 


haventt been heard" or something that I thought was going to 


conelude his effort to make a record on the objection that he 
had been trying to argue, because I clearly had vhs depresses 

that he hadn't argued the objection; he had started the argu- 
ment and then had been interrupted. 

And ‘by this time there were other people around him 
who, I learned from yesterday's testimony, were United States 
marshals; at east two of ion I recognized: Mr. Bird and 
Mr. Hockman. And they put their hands on him. He made an 
objecting remark to them and then back to the Chairman, such 
as: "Don't touch me. Mr. Chairman." | 
: And by this time they grabbed him and removed him 
from the room. Simultaneously with their grabbing him or 
just before -- just afterwards the Chairman ordered him 
removed. . | 

ha he was being removed, he continued to object to 
being removed as a lawyer seeking to argue a point for a cli 
and the arm of one of the marshals went directly around his | 
neck 80 that the one sentence he mes able to get out was 
interrupted in the middle of that sentence with a Se 
tion sound. His voice was coming through clear ‘aa suddenly 
it was not coming through clear; it was a stvareies wolves 

In this position he was carried rapidly out of the 
room, the arm remaining around his neck as long as I could sed, 


and that was the last I saw of him at that time. 


Ha: 
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2. Now, were you present at the hearing a few minutes 
later when Congressman Pool asked that Mr. Kinoy be peoaane 
back in? ‘o 
A. Yes. I was one of the attorneys who had, by that 
time, risen to demand his return. 
Q. And was Mr. Kinoy returned? 
A. ~No; he wae not returned. The Congressman had 
ordered his return or his being brought back. | 
Q. Now, I want to get back to the period immediately 
before Mr. Kinoy*s actual removal from the hearing room, and 
I would like que describe, if you can, the level of Mr. 
Kinoyts voice as he made the legal arguments to which you are 


referring. | 


A. Well, it was the voice of a lawyer who has a ovcong 


voice, speaking in a room where he was not aidea by a micro- 
phone adequately so that he could be heard in the room not onl 
by the Chairman or the particular Congressman to which he was 
addressing his remarks, but by otner Congressmen, witnesses, ° 
and lawyers who were involved, and I suspect he could be heasd 
maybe not necessarily distinctly, in the very back of the room 
I was. sitting in the front of the row of the audience and I 
could hear distinctly what he said. But the level of his 


voice was necessary so that -- in order for me to be able to 


hear what he said. If it had been much lower, I could not. 


Q. Now, you heard Mr. Kinoy argue in the preceding few | 


days; had you not? 

A. I had. ; 

Q. Can you describe what courts you heard him argue in? 

A. In the United States District Court for this Distric 
and in-the United States Court of Appeals for this District. | 

Q. What days had he been arguing in those courts? 

A. Monday in both courts. In the afternoon in the 
District Courts ‘in the Court of Appeals in the evening. 

Q. And could ‘you 4 tell the Court what relationship there 
was between the level of his voice in arguing before those two 
courts to which you refer and the level of his voice when he 
was nabyne his legal arguments before the Committee? 

A. I think you are referring to a remark I made to you 
that the one time I thought he became over-vehement in argumen 
was. in the District Court argument Monday afternoon. I though 
his voice was too loud there. In terms. of Santext it was 
louder then than it was in the Committee room. 

THE COURT: It wasn't louder abecluceiy. 

THE WITNESS: Not anackately, ‘In terms of context, 
yes. In short, the District Court room is a small room; the 
I. Committee room is a large room. A single District Court judge 
was listening to him. A large maubar of people weive listening 


to him in the Committee room. 


- MR. STAVIS: I have no further questions. 


THE COURT: Mr. King. 
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CROSS-EXAMINATION 
BY MR. KING: 

Q. ; I believe you said that Congressman Pool ordered 
the return of Mr. Kinoy to the committee room. / 

A. At a later point after several of us had made 
motions. I think mine was to the effect that "I solemnly 
request that he be returned and the proceeding be recessed 
until he is present, until we had been assured that he was 
in fit physical condition to continue to represent his client sn 
Then on these cumilative motions the Chairman, I think, first 
asked where he Pear a later point directed that he be 
petinned. 

MR. STAVIS: I can assist Mr. King. You will find 
that on page. 220, line 7. 

MR. KING: I'm not interested in that phase of : 
at this point. 

THE. COURT: I beg your pardon. Are you objecting 
to something? . . . 

MR. STAVIS: No. I just want to point out that 
the reference is here to the direction by Congressman Pool. 

MR. KING: We have several references. I'm not 
confining myself to that. 

THE COURT: I'11 thank you to let Mr. King transac 


his own cross-examination in his om way. 


MR. STAVIS: Thank you. 
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BY MR. KING: 
Q On page 215 of the transcript for those ‘who have p 
“4t, the question being -- would you say that this is correct? | 
"Mr. Kunstler: Mr. Chairman, I have a 
motion at this rane I want the chairman to order ay 
“ colleague, Mr. Kinoy, returned to this committee room. 
He is an attorney for a witness, two witnesses » vefore 
this committee. By your action, you have deprived those 
‘witnesses of an essential member of their defense team. 
-I think it is in order for you to order the marshals to 
return him to this room." 
That was the motion by -- 
- Ae Mr. Kunstler? 
Q. Yes. ; 

Mr. Pool said -- without reading all of thet, 
me ‘down to. page 216; line 10 -- 

"Mr. Pools Let me answer this. I am not 
ae: to neve, any lawyer, MELEE» or anyone else disrup 
the ‘proceedings in this room, and if they see fit to do 
so, they are going to be removed from the room, and that 
is exactly what happened a few minutes ago. 

"wr. Kunstler: He was talking with Mr. 
Ashbrook and he was courteous and Mr. Kinoy was courte 


"Mr. Pool: He disobeyed my instructions to 


sit down, md I had him thrown out of the room." 
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Now, I turn further to page 217, line 8: 

. "Mr. Ashbrook: I think the attorney shou 
be readmitted to the room if he behaves in a courteous 
and noncontemptuous manner. 

"Mr. Pool: I have no objection to that if 
he is going to maintain order end decency in the heari 
and act like a lawyer should." 

Did that transpire? 
I believe what you have read to me transpired; yes. 
Then he went on at page 219, line 11: 

"Mr, Pool: We will bring him back in the 
courtroom but he knows what is going to happen if he 
creates another disturbance." 

And on page 220, line 4: "I want to warn all of 
you that I am coahe to maintain decorum in this room." 
MR, KING: (Addressing Mr. Stavis) And what was 
the reference you gave before? 
- MR. STAVIS: Page 220, line 7. 


BY MR. KING: 


Q. Page 220, line 7, he issues the order: 


gentleman back in." 

A. I remember that. 

Q. "Would you say this other transpired prior to the 
- actual saying, "Bring the gentleman back in"? 


A. All of the statements that -- you're asking me 
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whether these statements were made? 


Q. Yes e 


A. Not whether they are stating the truth. I believe 


these statements were made. 

‘. Not the trutn of them, just were they made. 

A. .Yes. I believe all of these statements were made. 

Q. Now, as I understand you, Mr. Kinoy, prior to his 
being told to sit down by the Chair, was at that time ta 
loud or quietly or moderate or how would you describe the 
manner in which me was talking? , | 

A. He was talking loudly and forensically. He was 
arguing a point with a member of the Committee -- | 

Q. And -- 

A. =-- and the member of the Committee was talking 
equatty. as loud. 
"@ ‘woura you say this is a fair statement: “He was | 
continuing ‘the: areument after he was overruled? 


A. He made: at least one sentence after the overruling; 


Q. On page 211: 

"Mr. Kinoy: I object, Mr. Chairman. As on 
of the attorneys for Walter Teague, who is present in 
the hearing room, I object to any testimony about him i 
open. session. I also object if I am not given the . 


American right to cross-examine this witness in referenc 
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to any statement about Mr. Teague, and I ask for a ruli 


on both of my requests. 

"Mr, Pool: I believe you made the same 
objection yesterday; is that correct? 

"Mr. Kinoy: I made the same objection with 
reference to Mr. Kreb yesterday and Stanley Nadel. 

"Mr. Ashbrook: Mr. Chairman, I move that 
the objection be overruled. | 


"Mr. Kunstler: My name is William M. 


"Mr. Kinoy: Mr. Chairman, I would like to 
be heard on that motion, and I also am an attorney for 
Mr. Teague. Do I understand that it is the ruling of 
this committee that the fundamental right of cross- - 
examination is not to be afforded to witnesses who are 
‘called before tnis committee when the committee is 
attempting to defame? 

"Mr; Pool: You are arguing the question. 

"Mr. Kinoy: Of course lawyers always argue 
‘questions, Mr. Chairman. 

- "Mr. Ashbrook: — You didn't argue the 
question; you made a misinterpretation of fact when you 
said we are endeavoring to defame something. 

He is totally out of -- 


A. We are endeavoring to defame? 


gy Ao Re 
“' I was just interrupting you in order.to catch the 


Q. . Oh. "You didn't argue the question; you made a 
misinterpretation of fact when you said we are endeavoring 
.to defame something." | | 

A. And that's Congressman Ashbrook. ~ 


That's Congressman Ashbrook. 


Q 
A. ‘Yes. 
Q. 


“(contamaing reading) 
“He is totally out of order, Mr. Chairman. 
Such is not. the case." | 
A” 1 Cotiemieemant Ashbrook again. 
Q. Yes. That's right. 
A. Yes. 
(Continuing reading) rare 
Mr. Kinoy: Mr. Chairman, that question 
will be settled in Federal Court whether you are attempt 
ing. to defame . witnesses." | 
‘This is Mr. Kinoy addressing the Chairman. 
ny - Yes. I think I had indicated it as addressing 
Ashbrook. I would. think the record was correct and I was 
Q. (continuing reading) 


"Mr. Ashbrook: You made it as a statemen 
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of fact, and as a lawyer you know you are: absolutely 
wrong. You are out c. place." 
A Ashbrook again. 
Q. That 1s Ashbrook again. 
A. I think this is why I thought it was, the colloquy 
between Kinoy and Ashbrook. 
Q ° I understand. I'm just. merely reading what the . 
record shows. 
A. I think the record is correct. 
Q. All right. 
"wr. Pool: The objection is overruled. 
"Mr. Kinoy: May the record show we take a 
strenuous objection to your ruling." 
Uh-huh. . . 
(Continuing reading) 
Mp, Pool: Now sit down." 
One sentence between "Overruled" and "Sit down." 
‘Yes. 
This is correct. 
THE COURT: In other words, Mr. Kinoy was not then 
talking to Congressman Ashbrook but. to Congressman Pool. 
THE WITNESS: Apparently, he was talking to Con- 
gressman Pool, and I said I wasn't certain as to which one 


he talked to. v 


I would ‘state that what you've read to me is 


200 
J 201a 

substantially accurate exc-pt tnat all of the statements made 
at the beginning of what you read to me attributed to Kinoy, 
I remember as being Mr. Kunstler's statement of his objection 
up to the point where Mr. Kinoy said, "May I ve heard." You 
read those words to me and they are the way I remember Kinoy 
stating it. I thought everything that went on pwecedane that 
that you attributed to -- or, that your reading of the tran- 


script attributed to Kinoy -- 


MR. KING: I'm merely reading what it says here. 


z don't know. I wasn't there. : 
THE WITNESS: I'm merely stating my memory. 
MR. KING: I understand. | 
“HE WITNESS: Up to that point what was attributed 
to Kinoy was actually said by Kunstler. 
BY MR. KING: 

Q. And from your observation of what took place and 
after the nrshals took hold of Mr. Kinoy, did he continue to 
protest? 
| A. He was -- I think he said, in effect, "T am a 
lawyer representing a client. I must protect his constitu- 
tional rights. You may not take me from the room. " I don't 
know -- I don't think he got that many words out, because tie 
strangulation interrupted him in the course of that kind of a 
statement, ‘He continued to attempt to make a statement, but 


he wasn't -- I couldn't understand what he was saying when the 
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arm went around his neck = after the arm went around his nec 
Q. Maybe you can help us in this respect. Would you 

say Mr. Kinoy's conduct would be similar to a person who is 


taken hold of by an officer and the person says, "You don't 


have to hold me; I'll go on my own" and he starts walking on 


his own, or did the officers have to carry him along? Was he 
going onhis own or was he trying to stay and protest? 

A. No. I think his conduct was similar to a man who - 
has been interrupted in engaging in some serious business 
unexpectedly and by surprise, and he is protesting what's 
BSrree nS to him. 

Q@. 'So that he isn't going along on his own, but he is 
being forced because he himself is not going on his owr 

A. He's not consenting to be taken from the room; nv. 

Q. ‘I see. 

A. °Z don't think he even knows whether he's been taken 
by authority. 

MR. KING: I have no further questions. 
' mE COURT: Do you have any further quw stions? 
MR. STAVIS: No further questions. 
THE COURT: No further questions? All right. You, 
may step down. | 
{The witness left the stand. ] 
MR. STAVIS: Mr. Harwood. . The witness is outside. 


‘T]HE COURT: Mr. King, you will be pleased to know 
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that this eibngea toes from the outside. 
{Laughter ] 
Thereupon 
_ RICHARD HARWOOD 
was called as a witness for and on behalf of the defendant 
and, having been first duly sworn, was examined and testified 
as follows: | 
" DIRECT EXAMINATION 
BY MR. STAVIS: 
Mr. Harwood, what is your full name? 
Richard Harwood. - &, 
By whom are you employed? 
By Washington Post. 
“In what capacity? 
I'm a writer. 
: Were you present at the proceedings before the 
House Un-American Activities Committee the day before yester- 
day?. 


A. Yes; I was. 


Q. Were you present when Arthur Kinoy addressed the 


Committee? ss 
A. . Yes; I was. 
Q. And when he was removed from the committee room? 
a. Yes. : 


Q. Would you tell us in your own words what you heard 
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and what you observed, beginning with the time that Mr. Kinoy 


arose to make the objection? 
A. The witness was Mr. McCombs, who mentioned the 

name of Walter Teague. As soon as he mentioned the name, 
Mr. Kunstler arose and -- to make an objection. He approache 
the dais or the bench where the Chairman sits and objected on 
two grounds, If believe, that he wanted the right to cross- 
examine, and made the statement that the purpose of -- with- 
out cross-examination the effect would simply be to defame 
Mr. Teague. Mr. Kinoy joined him and, as I recall, made the 
same. objection. And there was a colloquy involving Mr. Pool, 
Mr. Ashbrook, the two lawyers. 

‘The scene was, at that moment, disorderly. Mr. 
Pool was gavelling. It seemed to me everybody was tasking 
all at once. And @ marshal who was seated immediately in 
front of the witness table arose and walked beside Mr. Kinoy 
and, as I recall, touched him on the hips. 

Mr. Kinoy said, "Don't euch a lawyer." 

Tere was, I think, another minute of conversation. 
Mr. Kinoy's voice was very loud. But everyone was shouting- 
I mean, the Chairman was shouting. And the next thing I kne 
two marshals seized him. I do not recall Mr. Pool directing 
the marshals to take him out. 

Q. Now, did you see Mr. Kinoy as he was being removed 


from the hearing room? 


I did. 

Dad you see how he was oeing removed? 
Yes. ° ; 

How? 

A. One of his arms was twisted behind his back and 
there was an arm around his throat, I think, by the. same 
marshal with -- the second marshal was sort of -- I don't 
know -- just walking along beside. 

Q. Prior to the time that he was removed, was the 
areument Mr. Kinoy was engaging the Committee with,! a legal 
Seeynent! Was he talking about legal problems? 

A. He was talking about the right to cross-examine the 
witness. 

Q. And the level of his voice, as I understand it, was}: 
not substantially different than the level of the voice of 
the Chairman? 


A. As I say, they were all shouting. 


MR. STAVIS: I have no further questions. 


v 


MR. KING: I have no questions, your Honor. - 
THE COURT: All right. Step down, sir. 
(The witnesslefc the stand. ] 
MR. PEMBERTON: Your Honor, ‘I should like to call 
Mr. Kinoy.— 


| THE COURT: All right. 


| 


eee 
ARTHUR KINOY, 
the defendant, was called as a witness in his own behalf and, 
naving been first duly sworn, was examined and testified as. . 
follows: | 
DIRECT EXAMINATION 

BY MR. PEMBERTON: 

Your name for the record, sir. 

oe Kinoy. 

Q. “and can you state your eeuent occupation? 

A. I am a professor of law at Rutgers Law School in 
Newark,New Jersey. I am also a member of the law firm o. 
Kunstler, Kunstler and Kinoy, practicing attorneys in New 
York City. °° 

Q. And your higher and legal education? 

A. I received my bachelor's degree from narvard Col- 
lege; my law degree, my LL.B. from Columbia Law School. 

Q. ‘When did this occur? How long have you been -~- 
whenfid this occur and how long have you been in practice as 
a lawyer? 

A. My undergraduate degree was 1941. I graduated from 
Columbia in 1947. I was admitted to the bar of the State of 
New York that year, 1947. I've been @ practicing lawyer sinc 
then. | 


Q. And your formal education was interrupted by 


military service? 

A. shat's rigr.:. 

Q. What service? 

A. °I served in the Army of the United States in 1943 
through the end of the war, 1945, as a corpora.s in a chenical 
warfare battalion attached to the infantry. | 

Q. Now, confining this question with pertinence to the 
charge here and the circumstances you were in the day before 
yesterday, what has been the nature of your practice? That 
is, has it taken you into courtrooms, legislative hearings, 
and to what extent? 

A. I've been involved, ever since admission to the 
bar, eer litigation throughout the country in a con- 
siderable number of constitutional cases in courts ali over 
the country. In the last four or five years my primary 
litigation, together with my partner, Mr. Kunstler, has 


involved constitutional litigation in the states of the South 


. 


involving constitutional problems: affecting rights of Negro 
citizens. | ie 

Q. . And you've done actual trial work and argument in 
appellate courts substantially during this vesigas 


A. Yes. We've been rather busy. I've been in from 


police courts in Mississippi through appellate courts. | Our 


primary practice has been in ‘he fourth and fifth judicial 


circuits and in the United States Supreme Court. 
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I've also had a number of appearances in these ° 
recent years in both New Y rk and in the District of Columbia 
and the Court of Appeals for the District of Columbia. 
Q. And have you been disciplined for conduct in open 


court? 


A. I've never been disciplined for conduct in any 


court in this country at any time throughout my entire expe- 
rience as a practicing attorney. 

Q. Now, turning your attention to the events of the. 
day before yesterday, in what connection wereyou present in 
the hearing room where these events took place, sir? 

A. i was present in the hearing room as an attorney fo 
two subpoenaed witnesses, Dr. Krebs and Mr. Teague. I nad 
ceen awed by American Civil Liberties Union to act as a 
~ operating attorney with yourself, Mr, Pemberton, and @ 
number of other members of the bar. 

Q. And were you also associated in the litigation that 
we discussed in this proceeding? 

& tee. 'I participated in the ideseation entitled 
Krebs Bearing Ashbrook, a federal plenary action seeking 
injunctive and declaratory- - judgment relief, challenging the 
facial unconstitutionality or the mandate of the House Un- 
american Activities Committee, which we instituted in the 
- federal pistrict Court. 


I,argued the motion for a temporary restraining 
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order before Judge Corcoran, which was granted. I argued the 
emergency appeal before the United States Court of Appeals 


late that evening, and I am presently engaged in that litiga- 


tion, preparing for the next steps in the three-judge statutory 


court which has been convened by Chief Judge wzelon. 

Q. Now, bearing in mind the several witnesses who 
already testified in this ‘incident, will you tell us briefly 
in your own words what happened at the point at which you 
stood up concerning the objection that we have been discussi dg 
here? | 

A. I'll try to be as brief as possible, Mr. Pemberton. 

I appeared at the hearing room that day for the 
first time. a didn't actively participate in the hearing on. 
the first day of the hearings because I was trying : to get a 
little sleep after having prepared that memorandum witch 
Judge Bazelon had asked for eight o'clock in the airoine afte’ 
the eleven o'clock argument the night before. so, I wasn't 
at the first day of hearings. I came to the second day. And 
as I recall, what happened was this: 

There was a witness on the stand wit was testifying 
and he was what has been characterized as a friendly witness . 
to the Committee, and at a certain point he mentioned the 
name of one of our clients. I believe At was Mr. Teague. 

_As I recall, Mr. Kur. stler then stood up and walked 


to the podium, the front, the dais, to make a series of legal 
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objections. Mr. Kunstaer made three objections, as I recall, 
soing to executive session and going to r.gnt of trarscriot 


and right of cross-examination. 


! 
| 
While Mr. Kunstler was talking, I arose ana ent | 


to take my place beside Mr.Kunstler in front of the dais. 

I felt that there was a legal problem which Mr. Kunstler had | 
not raised in his presentation, which I felt was very important 
from the point of view of protecting the record to defend thi 
particular client and, also, to prepare the necessary kind of 
cecord which is required in constitutional litigation. 

THE COURT: I don't anderstand that. What -- 
exactly what type of record are you talking about? On 
appeal? or what kind of proceeding are you talking about 
arter you prepare a record’ What do you do with the record 
after you prepare it? 

‘THE WITNESS: Exactiy, your Honor. The experience 
that we learned out of the Dombrowski against Pfister litiga- 
tion, which I argued before the Supreme Court, and Justice 
Brennan's decision there, was where this new approach which 
the Supreme Court has enunciated in Dombrowski -- the ability 
in other words, to. go into the civil side of the court to 
obtain aniuastive relief prior to the institution of criminal 
proceedings rather than, as we all know, the former Douglas- 
Jeanette, you know, route -- in order to make the kind of 


record which will permit the federal Distr:.t Court to exercise 
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the Dombrowski-Pfister jurisdiction to make a cause of action 
under 1983 -- 42 U.S.C. 1983 -- 


THE COURT: I'm familiar with it. 


THE WITMESS: Certainly, your Honor, I know you are 


very well, your Honor. 

To make that kind of a record, the Court 4m the 
Brennan opinion indicated there are two approaches which can 
equally be developed: one, facial unconstdtutionality -- and 
there, of course, you need, as your Honor well knows, a record, 
The other is the course of action under 1983 concept, where 
one shows wnat the intention of the utilization of a statute 
cenecivably constitutional on its face, but unconstitutional 
88 applied, would be. To do that, we must bring into the 
federal court an adequate record showing how that statute was 
deing applicd. | ; 

Now, let me pinpoint it exactly to this situation, 

One of the contentions in the constitutional litiga- 
tion which is now emerging concerning Rule 11, the iantees of 
the Committee, is that, in addition to facial unconstitutional1- 
ty, the Committee mandate pernits the Committee to operate in 
an unconstitutional manner, : 

Now, one of the aspects of that ufeonattiutiousl 
manner is the dentai of certain fundamental rights ta wh tapaees 


called before the Comittee. Now, to make that point, it is 


necessary to establish (a) that the legislative investization 


has begun to assume the character of what Justice Warren 
called the adversary proceeding. When it begins to establish 
the character of an adversary proceeding, then certain 


fundamental rights, the theory is, attach to the witness: 


counsel, confrontation, and cross-examination. 


Now, what we learned from the Dombrowski litigation 
end Cemeron-Johnzon, which came up at the end of the Tern, 
after Donbrowsti -- the Court remanded Cameron-John3cn to the 
three-judge District Court because we didn't have an adequate 
record for the Supreme Court to litigate -~- 

Tae COURT: tir. Kinoy, how do you meke an adequate 
record of this type? 

THE WITHSSS: Yes. 

THE CURT: By vayins, for exanple, which secs to 
have provoked Conzresenan Pool to tell you to sit down, "icy 
the record show that we take e atrcnnous objection to your 
ruling?" nat gocd vill that do in the kind of litigation 
you contemplates? 

SGD WIGNESS: Frecisely, your Honor. 

We have to show on the record.es clearly as possible 
that the right of counzs] to argue the legel points to the 
Cormittee were cut orf; not vicrely that confrontation wa3 
denizd, that crcoc-exauinetion was denicd, but that tho 
elemmitery right of couasel to present these arguments to the 


Comnittee are cut off. 


Eee. 
Now, at thea> ex. nange which your Honor points out-- 
don't recall, you know, the exact words; your Honor nas it 

in front of you -- the important thing that was in wy mind 
was this: I was engaged -- I started to be -- as a matter 
of fact, r was pleased when the Congressman, the Chairman -- 
when T stood up and I said, "May I be heard?" and the Chair- 
man permitted me to argue -- ‘begin to argue the point, and 
Conareasian Ashbrook started to ask what is actually a centra 
question legally in this problem, and that is: what is the -- 
what do I mean by this business of defaming witnessees That. 
was the beginning of my concept of the change of the proceed- 
ing into an adversary proceeding, when that littie -- when 
you cross the line into the question of defamation of a 
citizen. | 

Now, at that point I was interested in being adie. 
to argue that fully with Congressman Ashbrook. Congressman 
Pool.was not in that legal argument. I don't even ‘neue if 
Congressman Pool is a lawyer. I was discussing that with 


Congressman Ashbrook. 


mhe first thing that I noticed, that I realized of 


Congressman Pool was while I was talking with Congressmen 
Ashbrook or starting this discussion, Congressman Pool rose 
halfway, as I recall -- your Honor must realize that it all 
happened 80 extrenely fast and under very pressing tater 


circumstances; so, I'm trying to recall as well as re can" 
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exactly what happened -- Congressman Pool started to rise. 
Congressman Pool then bange< the gavel at that point to me 


and said, as Irecall, "Your objection is overruled," some- 


thing to that effect, "Please sit down" -r "Sit down," and he 


was very angry and he was very vociferous in saying it to me 
and I was startled by that because I had not been talking to 
Congressman Pool at all. I had been discussing a legal proble 
with Congressman Ashbrook. 

At that point -- 

THE COURT: That just isn't so, Mr. Kinoy. Just 
before he told you to sit down, Congressman Pool had over- 
ruled your objection, and you said, "May the record show we 
take a strenuous objection to your ruling," which couldn - 
have been addressed to Congressman Ashbrook. 

THE WITNESS: Well, that may de -- 

THE COURT: And Mr. Pemberton said that that wae 
correct statement of what happened. 

THE WITNESS: Right. That probably is right. 

THE COURT: You may look at it. 

THE WITNESS: That probably is, your Honor. That 
probably is correct, your Honor. Congressman Pool says it's 
overruled, © I-said --' right. 

THE COURT: You were not engaged in conversation wit 
Goneressunt Ashbrook. . 


THE WITNESS: Well, if your Honor please, I was 
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engaged with Congressman Ashbrook in starting the legal dis- 
cussion. Then, a3 that indicates, -- and I would certainly 
agree with the trarsérintls statement chare: -- iene have bee 
very difficult past two days, your Honor. There have been 
certain effects of the dragging out, and I'm trying very hard 
to reconstruct exactly what occurred. | 

Now, if the record indicates that congressman. Pool 
said -- yes -- "Your objection 1s overruled," then I said -- 
right -- "Let the record show that there is a strenuous objec 
tion to the overruling. : 

Somewhere at that point -- and I'm not exactly 
clear, bud the. record will ‘ae it -- somewhere at that point 
Congressman Pool says to me, after I say, "Let the record 
show there is a strenuous objection," "Sit aon. ™ He was 
angry and he said, "Sit down" or words to that effect. 

What I recali exactiy at that point is this: There 
was a very rapid exchange peereeH: Mr. Kunstler and | | Congress- 
man Pool. i didn't get exactly what that exchange was, I. 
think ‘Mr. Kunstler was objecting to the way in which Congress 
man Pool had spoken to me. hod Conzresewan Pool, as I recall 
said to ene. "Now" -- words to the effect -- "Now you Bit 
down." | : 

Now, I, at that poin:, wanted to do one thing. I 


wanted to say, "Let the record show that our legal argument 


has been cut off.". I started to say, I believe, "Let the 
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record show." At that point I felt somebody go on my hips 
and I was extremely upset. Nothing like that has ever happen 
to me. I've never been touched in a courtroom, and I turned 
away and I think I said, "Don't touch me. I'm a lawyer." 

THE COURT: Didn't the record already show that the 
legal argument had been cut off? How more can your legal 
argument be cut off than by the Chairman telling you to sit 


v 


down? 


THE WITNESS: Well, perhaps, your Honor, I am over- 


cautious on this question o. tying down a constitutional 
sadane, The one thing that I try so hard to do with my own 
students in constitutional iitigation is drive away at the 
fact that more good constitutional cases have beer lost in 
the high court by a record not being tied down than almost 
any other thing. And I have -- in every single proceed Zz : 
have ever been, I always attempt -- anc I have never rad chs 
experience. A judge has never objected to my saying, when 
I'm overruled or cut off, "Let the record show that the 
foregoing occurred" -- period. The judge says, "The record 
will so show.” And that's that, and I go and sit down, 
which is exactly what I would have done in this situation. 
| _I had no chance to do doyenice else, because the 
next thing that happens to me is: I am grabbed; I am yanked 
off my feet. I don't have a chance to sit down or to do oo 


thing else. I am yanked off my feet. I have heard no 


ey etre 


direction from the Chairman to leave the room; none whatsoever 


I have no direction fr °. the Chairman to leave the proceeding, 
"You're in contempt” or anything else. I = yanked off my 
feet and --- well, your Honor, I can just put it to you this 
way: Yust have’ never had any experience like this in my 
entire life. “I felt an extraordinary kind of personal affront 
and outrage, and the one thing I tried to say was “ this is 
the one thought that came to my mind -- "that I'm a lawyer; 
you can't do this to a lawyer." And at that moment the person 
who was holding me threw his hand or arm against my neck and 
dragged my head back like that (demonstrating) ; my feet were 
off the ground and I was frightened; I was choline. 

BY MR. PEMBERTON: ; 3 

Q. Were you carcied out of the room? 

A. yes. I was carried out of the room. I mean, your 
Honor, I get a little disturbed when counsel suggests why 
didn't Mr. Kinoy leave voluntarily. I dagiedne carried. 

I had no opportunity to do anything at that point. 

I don't recall a single word the marshal said to 
me. I don't think -- and at a moment like this itts very 
to be accurate, when a man's hand is on your throat, -- I don’ 
think the marshal said a word to me spout ecient! He cer-. 
tainly didn't say anything about what I was supposed to have 
done or anything else. I was just dragged out. 


ow feet, as far as I can recall, were oft the gro 
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I wasn't propelling anything. I wasn't walking. I was going 
backwards off the ground, yanked at. 

Q. Did you strike or attempt to strike the officers? 

A. No. I certainly did not. I was trying to get a 
little air. 

Q. “Were you told you were under arrest? 

A. No. I wasn't told I was under arrest. 

Q. Subsequently you were taken to the precinct station 
and booked, I understand, and released on bond. Is that 
correct? 

A. Yes. I was taken to the -- I was taken in the 
police wagon -- 

Q. I'm not really trying to get into the details of 
that. 

A. Oh. I was taken to the station and, after con- 
siderable discussion in the station as to what I was being 
charged with, then for the first time I was told by a police 
lieutenant that there was a -- he thought there was a charge 


under District of Columbia Code, disorderly conduct. 


Q. Did you take any -- did you seek medical examina- 


tion after you were reléased? 
A. Well, I didn't want to, but I was urged to de se 
by some of you gentlemen and I did; yes. 
Q.. And did you get a report or diagnosis from the doctpr? 


A.’ And I saw a doctor; yes. I saw a Doctor Baze.on, 
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who has examined me now twice -- yesterday at Children's 
Hospital and the day before at the hotel. 
, Do you have this diagnosis with ‘you? 
Yes; I do. 
And are you willing to let me offer it in evidence? 
If you feel it will be helpful. 
_ MR. KING: I certainly don't see the materiality. 
That certainly isn't the way to put these things in, what the 
doctor found. 


THE COURT: Sustained. 


MR. PEMBERTON: I have no further questions then, 


your Honor. 
THE.COURT: Mr. King. 


MR. KING: I just have a couple questions, your 


CROSS-EXAMINATION 
BY MR. KING: : 

Q. . Mr. Kinoy, as I understand you, it was something 
in connection with this proceeding in which you felt that it 
was necessary that you continue to push a point even though 
you had been overruled. Is that correct? 

A. Yes. I've done that hundreds of times an legal 
proceedings, Mr. King, and I've often succeeded in. persuadi 
the judge ‘that he was wrong and had the ruling reversed. 

Q@. At what point do you draw the line in not continuing 


‘ 
H 


to press the point? 

A. At the poin* where I was. Just exactly there. r 
was starting to say -- let me finish, Mr. King. 

Q. I didn't hear what your first word was. 
Oe Oh. I'm sorry. I was starting to say, "Let the 
record show that I am unable to continue with any legal 
argument on this objection" and then, if I had the slightest 
opportunity, I would have sat down. 

.I have never once in my life not Spay a direction 
of a Court, a hearing, a Congressional committee. I've been 
pefore Congressional committees many times; before the Congress 
during all last year through the Election Committee on a very 
important contested election case with difficult issues ard 
intense situations; southern courtrooms withdifficult issues 
and intense situations, and I have never once not obeyed a 
direction. of a Court, as I would have done here. Idid not . 
have the slightest 4ntention of not obeying this direction if 
I had been permitted to do so. 

Q.. I'm not sure that I snneratena -- 
THE COURT: Just a minute. I think -- would you 


like to have a recess? 


THE WITNESS: No. That's all right, Judge. We can 


go right on. 


BY MR. KING: 


Q. I'm not sure I understand you. Either you diin't 
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understand my question or I didn't understand your answer’, 
My question was: v At what soint do you cease pressing the 
point that you had been overruled on? . ; 
A. You mean as a general question? 
-Q. Yes. 

A. It is a very difficult question to discuss as a 
general question of constitutional strategy duéaeation: I'd 
be very pleased to discuss that with you, Mr. King, at great 
length, if necessary. It varies situation bysituation. A 
lawyer has got to make a judgment, the judgment being: is 
the tecoxd protected from the point of view of the client and 
the point you seek to make. The minute the record is fully 
protected, that's that, and that's the way I've alway: cor - 


ducted myself. 


THE COURT: Mr. Kinoy, do you take the view that 


the lawyer is the ultimate judge of how far he can go in 
protecting the record of his client and that it is ‘i judg- 
ment that controls. absolutely and that, if the Court or the 
tribunal decides that it does not want to eas any more, that 
the lawyer can, nevertheless, make the exclusive determinatio 
as to how far he wants to go? . : 

THE WITNESS: Absolutely not, your Honor. 
‘THE COURT: That's the way it sounded. : 

THE WITNESS: No. If that impression was created, 


then let me-dispel it. No. Obviously, I don't make that 
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assumption. Not at all. The Court and the tribunal has the 
total and absolute utiimate control over the proceeding. And 
in every situation that I can recall, as long as a statement 
is made, “Let the record show that such and such occurred" -- 
it's exactly, your Honor, like a proffer of proof -- if it is 
overruled, the’ attorney gets up and says, "Let the record sho! 
that I would like to offer such and such." The judge will 
say, "I will let Soi do it" or "I won't let you do it" -- 
pardoee And that ends it. 
_ And I felt that is exactly what I was doing here. 
I was going to‘say, "Let the record show that I have not nad 
the opportunity to press this legal objection" and that would 
go to my rights-of-counsel-argument litigation and tnen sit 
down. I never had the opportunity to sit down. 
BY MR. KING: 
Q. whed:you were being removed by the aarehate, were 


you kicking? 


A. I don't recall that I was kicking. I do recall 


that I was trying to get breath, and it may well be that, in 


trying to get breath, my legs may have been moving. But there 
certainly was no voluntary kicking on my part. 

Q. With respect to the situation existing just prior | 
to the marshals! taking hold of you, would you say that that 
was one that would be similar to the situation we have here i 


tais courtroom now? 
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A. Oh, no. There is a quiet atmosphere in this court- 


room.which is typical of judicial proceedings. That's one of 
our constitutional objections about the House Un-American 
Activities Committee, and that is, that the hearings from 
the outset are not conducted that way. That's one of our 
problems. No. The atmosphere here is very different. 
Q. Would roy say that Mr. Harwood's Beasese esa. of the 
situation at that time was substantially correct? 
THE COURT: What was his description? ! 
“THE WITNESS: What was his description? | 
MR. KING: I have it. He said the scene was dis- 
orderly; Pool was gavelling; the marshal touched him, referri 
to Mr. Kinoy; Mr. Kinoy stated, "Don't touch a lawyer; " Mr. 
Kinoy's voice was very loud, and everyone was shouting. 
BY MR. KING: . 3 
Q. ‘Would you say that was substantially the situation 
existing at that time? ; 
j oS would ‘say that was substantially correct. I 
think -- as I just testified, Mr. Pool started --| 
, MR. KING: I have no further questions, your # nonOr 
A. Ss to gavel and shout and whenthe marshal -- it | 
wasn't a question of touching, because I reacted very sharply 
to the --.I felt somebody hit me in the behind and I reacted 
with a loud, voice at that point; yes, very loud, when I said, 


"Don't touch a lawyer." I said it very loud; yes, I aia. 
; ; 
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THE COURT: Mr. Pemberton. 

MR. PEMBERTON: No further questions, your Honor. 

THE COURT: All right. Step down, Mr. Kinoy. 

THE WITNESS: Thank you. 

[Tre witness left the stand.) 

MR. STAVIS: If your Honor please, we don't want 
to extend these proceedings unnecessarily and we dente think 
itts necessary to extend them further. There are a number of 
other witnesses, members of the bar, who were present at the 
time and who are’ in the room and prepared to testify. I do 
believe that their testimony would be cumulative. But 4n thie 
same manner as Mr. King referred to the situation, I call yo 
attention that there are present in the room Mr. Joseph Forer, 


Miss Beverly Axelrod, and Mr. Philip Hirschkop, who are all 


prepared to testify similarly to testimony already presented 


and, if Mr. King would like to cross-examine any of them, we 
offer them for cross-examination. 

THE COURT: Mr. King. 

MR. KING: I have no questions to ask of any of 
then, seuss Honor. 
| “THE COURT: Very well. 

MR. STAVIS: We rest. 

| HB COURT: Anything else, Mr. King? 
aR. KING: No, your Honor. I have nothing further. 


THE COURT: All right. Anything anyone would like 
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MR. STAVIS: Yes. I would like to say a few things 


if I might. 
MR. KING: Your Honor, may I interrupt just a moment? 
Would it be possible that I could have a short recess? 


THE COURT: Surely. Wetll take a ten-minute recess 


- 


. MR. KING: Thank you. 
(Thereupon, a brief recess was taken; at 
the conclusion of which, the proceedings aes 
as follows: ] 

CLOSING ARGUMENT ON BEHALF OF THE DEFENDANT 

MR. STAVIS: If the Court pleases in view of the 
Court's passing on any legal questions as well as being the 
trier of facts in this particular matter, in the interest of 
conservation of time, I will combine both a nation eee judg- 
ment of acquittal and the aunniaticn in one, because I think 
the Sache are rather intertwined. 

We are at the conclusion, if your Honor please, of 
a criminal pEcceenine and I think it appropriate that we focu 
on what the charges are. | . 

Mr. Kinoy is charged with engaging in Loud and 
boisterous talking. Nothing more. That*s the charge against 
him. He is not charged with not sitting down when he was tol 
to. He is not charged with pressing a point after atts 1 been 
ruled.upon. | Hets ‘charged exclusively with loud and poisterou 


talking. And itts charged that he engaged in that conduct 
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pefore a Congressional committee. 


For.the reasons that I indicated previously, we 


were most happy to receive and offer into evidence the actual 
transcript of what transpired there, because’, whether binding 
‘or not, it 4s obvious that no tribunal -- certainly, not 
your Honor <- would want to pass upon the question of what 
occurred there without looking at the transcript. And I sub- 
mit, your: Honor, that it is impossible to read this transcrip 
and to hear the testimony of the witnesses who testified here 
without coming to the conclusion that the one thing that 
never happened in that tribunal was that Mr. Kinoy was loud 
and boisterous within the language of the disorderly conauct 
statute. 

I point out to you that whatever was said by Mr. 
Pool, by Mr. Ashbrook, or any Congressman, there isn't a word 
mentioned in this record where anybody said, “Lower your 
voice." There 4sntt a word mentioned here where anybody said 
"You are boisterous." And that's all that is in issue here. 

The corisistent testimony of all the defense wit- 
nesses is that Mr. Kinoy was making a point, was pressing a 
point. The level of his voice was no different from that 
whieh he employed before the United States District Court and 
the Court of Appeals; was not different from that called for 
by the circumstances, the size of the room, the din level ‘in 


the room; was, according to the testimony of Mr. Harwood, at 
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the level of the Chairman, who was shouting and he had the 


benefit of a p.a. system. The consistent testimony is that 
what was occurring there was a vigorous legal argument: And 
while a number of marshals testified that, in their opinio:., 
Mx. Kinoyts voice was loud, it is interesting to note that 
their Géatincny ‘not only finds no support in the record, but 
in certain specific respects their testimony is directly con- 
tradicted by the record. 

I heard testimony yesterday that Mr. Kinoy had been 
ordered to sit down -- somebody said Shree times and somebody 
said six times. The record shows once. 

I heard testimony yesterday from the marshals that 
before they. touched Mr. Kinoy -- before they touched Mr.Kinoy-- 
they had been ordered to remove him. The record shows directl 
to the contrary; that the marshals touched Mr. Kinoy before 
the Chairman dimected that he be removed, and I refer your 
Honor to lines 22 to 24 on page 212. 

So that if we focus for a moment on the shacitte 
issue before the Court, loud and boisterous alleged conduct, 
the record doesntt sustain it; the record conflicts with the 
testimony of the ‘marshals and, much more , important, a con- — 
sistent body of testimony by eminent members of the bar estab- 
lishes the level of the debate, the quality of the debate, anda 
that at was in os and what the occasion required. So that 


purely on the giestoat factual question, there is dd novhiag 
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to this case on the charge made in the complaint. 

- But it seems to ae that the matter goes a little bit 
further, and I'm sure it hasn't escaped your Honor that you, 
sitting here aA this court, ane being asked to pass upon the 
level of. advocacy before another tribunal, another tribunal 
which is perfectly capable of passing upon these questions 
4tself and taking whatever steps it considers to be appropriate 
to nequlabe the proceedings arcee at, 

THE COURT: How are they going to do that? 

“'MR. STAVIS: Well, your Honor, I respectfully refer 
to -- (pause) .-- I respectfully refer you to Rule VIII of the 
Committee, which 4s in the record before you. It's on page 
225 of this transcript as read by Mr. Pool. And the Committee 
has the power, and will say so, in connection with the conduct 
of counsel: It says it may warn him; it may censure him; it 
may remove him, and it may institute contempt proceedings. 

THE COURT: Contempt proceedings are also tried in 
other tribunals; are they not? 
| MR. STAVIS: Not necessarily, your Honor. 
THE COURT: Well, they had been traditionally. 

. ‘MR. STAVIS: Well, that's true. Thatts true, your 
Honor. But the fact of the matter is that there is an entire 
procedure before the Committee. And, what's more, as the Rule/ 


4tseif shows, a@ ruling by the Committee must be based upon a 


finding -- this is the language -- upon a rinding to that 
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effect -- "tnat effect" beang that the attorney hasnt con- 
ducted hiniself properly -- by a majority, of the Commit :2e. 

. So, the point I am simply trying ‘to make is “at 
there is a procedure, there is machinery, there isa fe erdism 
by which the:-Committee may deal with this kind of a problem 
and it has ample power to do so. So that when this proceeding| 
has been brought before your Honor, atts not that (a) your 
Honor is asked to --.it's not that the “Committee is bereft of 
power in this circumstance. 

In fa¢t -- in fact, the Committee atantt want this 
to ae Mr. Pool wanted 1. Kinoy back. "So that what 
actually occurred was that a few deputy marshals had taken tr. 
matter out of the hands of the Committee by removing Mr. Kinoy 
from the voom. Had Mr. Pool spoken a few seven) ease Mr. 
' Kinoy probably would have been right outside and would have 
been brought. back and the peceretanee would have continued. 


So that what has happened here is that in a situatio 


where the Committee had this complete power and complete con- 


trol, the matter has actually been taken out of its hands and 
brought here and youtre being asked to enesinen the que stion 
of -- what it anounts to is the volume of Mr. Kinoy's voice 
and language such as boisterous, which I can't imagine has any| 
application to thts situation -- “fin a situation where the Com- 
mittee made not the slightest reference to this. | 


I've had a few research students and a number of 


- 
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lawyers looking for se+cra. 18,5, trying to find cases in whic 
lawyers eo Shasoud criminally with disorderly conduct 
by reason of expressions made in the midst of a iegal argument 
and we haven't found any. And I've come to the boeeyuston the 
the reason we haventt found any 4s that they don't exist, and 
the reason that they dontt exist is that this is peculiarly 
the kind of tssue which is dealt with by the tribunal before 
which it occurs. And in this case the tribunal before which 
4t occurred didn*t think that anything that occurred here 
merited anything of the sort that we are having here. In fact 
they wanted Mr. giney to come back for reasons which are per- 
fectly obvious. 

- So that, firstly, 4tts the facts which so clearsy 
negate the suggestion of a violation of the statute. 

‘And ; Seo? 4t's an effort to have this tribunal, 
largely because the archers, as I say, cook it out of Mr. 
Poolts hands, pass upon conduct before another tribunal which 
aian't consider it: to be -- to vege any kind of punitive — 
eieica, And if they did -- if they did -- they had available 
to them a proceeding and, so far as I know, they still nave : 
procedures ‘available to them to take whatever action is called 
for by the rules of the Committee if they think something 
ought to be done. 


Now, thirdly, this isn't the first time a lawyer has 


pressed a point beyond the occasion where a judge ruled against 
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him. Mr. King did it twice yesterday. Itve been guilty of 


that offense myself on countless occasions. And there have 
been times when this precise question was a matter of adjudica 
tion by an appellate court. And this very particular question 


“| is dealt with in a well-known case in California called 


Gellagher against Municipal Court of the = of Los Angeles, 
| 192 Pacific Second 905, and that opinion -- 

THE COURT: 192 Pacific Second what? 

MR. STAVIS: w+ And that case assembles all of 
the cases which deal with thié question: persistent advocacy 
beyond a ruling of the Court. 

It is interesting, incidentally, that all of the . 


cases are contempt. None of them -- none of them are criminal 


proceedings. And what the holdings are consistently -- con- 


sistently -- is that the duty of advocacy requires the lawyer 


to press his.point. 

Is there an end? Sure, there's an end. : 

Is it solely within the control or determination, of. 
the lawyer? of course not. 

But the end does not come unless you find that there 
is an intentional, desire to obstruct che proceedings of the 
tribunal. And here you are deniing with the question of intent. 
And if there is one thing clear, it is that, particularly hav 
heard the testininy of Mr. Kinoy, it would just not te possibl 


for anyone: to conceive that Mr. Kinoy had an intention to 
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obstruct the proceedings. His intentions were what he said 


they were: to make a record. 

‘Your Honor may agree or disagree, whether you 
thought a record might have been required, whether you though 
it required a further statement on his part. But the 
Gallagher case is extremely clear on that point that it's not 
the subsequent evaluation by the Court as to whether or not 
thé legal position of the lawyer at the moment was well taken 
but whether there was any basis -- any basis -- for the 
lawyer in good faith believing that he was required to press 
his point. And nothing emerges mie clearly in this case 
than the absolute good faith and, I dare say, the firm inten- 
tion, but it’s an antentdon with good faith, to make a record 

And it's in the framework of the Gallagher case ard 
tne even more recent case of the Supreme Court of the Unitec 
States, which doesn't cite all these cases. It's the — 
Mcconnell case, 370 U.S. 230, which also deals with a lawyer 
who presses beyond the point where the courts have consistently 
pusteined sc some people call it the right; I prefer to call 
it the duty -- the duty of the lawyer to advocate to that 
eines . | 

’ There is a final point which I should like to make 
and that is -- and, perhaps, it sums up all the points that 
we have been dealing with -- we are in a criminal proceeding 


here.- It is a matter of two propositions here: proof ceyond 
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a reasonable doubt; but, also, intention -- criminal inten- 
tion. We are not dealing here with a disorderly conduct whic 
involves throwing garbage in the streets, where some: question 
might be raised ; as to whether intent is an element of. that kind 

of a crime. We're dealing here with a charge or loud and 
boisterous language of a lawyer making an argument. And, 
obviously, anvent: would be an element’ of that crime. 

THE COURT: How do you find intent? Do you find 
‘the absence of intent if the defendant says, "T dian't really 
mean to be. loud and boisterous"? Would that peore: absence of 
intent? . 
(MR. STAVIS: It doesn't prove it, but I think it's 
an alenent.; it is an element. mis defendant's own statement. 
is an element, in the framework in which this entire matter 
CCRT OTs the context of the pending litigation, and ee 
elements about the defendant which the Court, obviously, has 
to evaluate. This is a man of impeccable character. 

Now, we are talking about a criminal offense here. 
We are talking about a criminal intent, an intent to obstruct 

THE COURT: We are not talking about an intent to 
obstruct... 


MR. STAVIS: Well, an intent to obstruct the proceedq- 


"(HE COURT: We're not even talicing about an intent 


to obstruct. the proceedings. 
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MR. STAVIS: Well, your Honor, let me put it to you 
this: way: that unless we were to deal with that kind of 
intent -- unless we're dealing with that kind of intent, then 
the level of the voice that was used in the midst of an oral 
argument -- oral legal argument before any legal tribunal is 
irrelevant, because then you ate dealing with the size of 
the room. if the House Committee on Un-American Activities 


finds it appropriate to conduct a hearing in a room which is 


150 by 100 and which seats 300 people and if they find it 


appropriate for those hearings to set up @ public address 
system for the members of the Committee, I suppose they in- 
tend that the lawyers should address the Committee members 
not sotto voce but, rather, with a voice sufficient to be 
heard. And since the lawyers are happily in the position of 
speaking to the Committee, and the audience is t> thet rear, 
it's understandepie that they would have to use a loud voice. 
So that you have to consider all of these elements in deter- 
mining this question of intent. It was an intent to be heard} 

But I want to get back to these elements that I 
think your Honor must consider on this question of reasonable 
doubt and criminal intent. 

THE COURT: Does it have to be an intent to obstruct? 
Can't it _ an intent simply to be loud; in other words, to 
be loud notwithstanding the obvious desire of the Chairman 


for the lawyers who were then representing these witnesses to 
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desist from further argument? 

MR. STAVIS: well, your Honor has not overlooked, 
i'm sure, that the Chairman of the Committee or no member of 
the Committee ever said anything about the level of anyone's 
voice. Ail they said was, "Sit down," and there is no charge 


here -- no charge -- we're only. aa with this charge -- 


tnere is no charge -- I don't know how you would exactly frame . 


such a chance: but I'm sure Mr. King would be thoroughly 
capable of se so -- of being disorderly in that you didn't 
sit down after the Chairman of the Committee told you to sit 
down or bette disorderly in that you persisted in makang a 
legal argument after you failed to do so. 

I have a feeling that the reason it wasn't done 
that way 1s because, if it were done that way, the other poz: 
that I discussed would become so clear, namely, that's: the 
business of the tribunal that he 1s before. And for this 
reason it is framed in this language of loud and boisterous. 

The Committee wasn't disturbed with him in the 
slightest. You will not find any statement by anybody that 
Mr. Kinoy’ ‘asad too loud a voice, other than a few deputy 
‘United States marshals who expressed their view that it was 
too loud. ! 

THE COURT: What's wrong with their view? Why do 


you condemn their view? 


MR. STAVIS: Well, what's wrong with their view? 
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What's wrong with their view 4s that I would assume that, if 
they were to comply with tneir view as to the level of voice 
that should be used, it might very well be that the Committee 
Chairman would not have found it loud enough and, certainly, 
since this is a public hearing, that their clients might not 
have even heard what it was that they were saying. So that, 
again, whatever question was raised as to that was again 
purely and peculiarly the kind of question for the Committee 


to pass upon. 


I thought it was extraordinarily interesting in thi 


proceeding that Mr. Pool was not a witness; Mr. Ashbrook was 
not a witness; none of the other Congressmen -- and there wer 
two’other Congressmen present, who were completely avaizlaole 
to the prosecution. If they thought that anything of this 
sort was called for -- any criminal proceeding was called 
for -- they would have been here. And I think, again, that 
the reason that they weren't here is that they can take care 
of these probleas if they think there is @ problem, but they 
didn't think s0. And I think, actually, what happened is, as 
z waieaited: that the matter was taken out of the Committee's 
hands by @ few deputy marshals who, perhaps, acted not only 
precipitately but, obviously, much -too precipitately for the 
occasion. | 
Now, I just want to conclude,your Honor -- 


HE COURT: I wonder -- was anyone arrested and 
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charged with disorderly conduct in connection with this hear- 


ing prior .to the incident involving Mr. Kinoy? 
MR. STAVIS: On that particular day? | 
. THE COURT: On any day. On any previous days. 

MR. ‘STAVIS: I think there might have been. But, _ 
as far as I know, these were only people in the audience and - 
not connected with, the actual proceedings before the Committee. 

THE COURT: Apparently, the Committee didn't voice 
any objections to having those people proceeded against by 
the disorderly conduct charges rather than contempt. 

MR. STAVIS: Well, I think, your Honor, that there 
is an enormous difference-- there is an enormous dseeses 
between the question of people who are merely public spec- 
tators at a hearing and those who are actually involved in 
the proceedings before the Committee. And I'm not, as a 
matter of fact, dealing with necessarily a gar a 
question. 

What: aia saying to you, however’, is that it hardly 
makes much sense for a situation growing out of the actual 
development. of an argument before the committee, with the 
Committee having, ample power to deal with it and having 
determined how to deal with it in its own. way, which was to 
ask Mr. Kinoy to come back; by that time the matter being 
taken out of ite hands by the deputy marshals endiprocsededé 


against in this particular fashion. 
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_ And, I emphasize, it 4s one of the reasons why we 
have never found this kind of a case, because 4t just isn't 
done that way. ‘That doesn’t mean that there aren't cases of 
criminal conduct among spectators in the courtroom. That's 
not what I'm talking about. I'm talking about criminal cases 
in respect to a lawyer's conduct because, as 1 said, it's 80 
clear that the power rests with the tribunal. 

“Now, just a moment or two, if I may just conclude, 
there's a great deal involved in this particular matter. Not 
only the standing and reputation of a promiment member of the 
bar, one of the significant members, important members of the 
constitutional law bar in the United States, but I can adaresg - 
myself as @ member of the bar, generally, and say that what 
we're dealing with is the wnole question of the freedom or 
the par to function. This: has never happened before. And 
while we don't for a moment assert that lawyers have any 


special privilege and are not subject to the normal processes 


of the law, we do assert that lawyers have a special duty, and 


that that duty was being performed by Mr. Kinoy in the highes 
traditions of the bar, and that were this kind of conduct, 
under any circumstances, to be considered criminal -- and 

I emphasize that we are dealing only with wiminal emauce 
nere -- we're talking about proof beyond a@ reasonable doubt 


now -- I think we would have the gravest constitutional ques- 


tions, violation of the right to counsel, because, obviously, 


’ 
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people cari't be adequately represented. if their attorneys are 
subject to criminal prosecution by a separate tribunal for 
tneir vigorous advocacy. 

THE COURT: You keep saying that and I just don't 
understand you, because if the Committee thought the matter 
serious enough and would have cited Mr. Kinoy for contempt, 
his contempt would have been tried by the United States Distr: ct 
Court, which is sage a separate tribunal, which, akeor would 
have been faced with the same problem with which, this Court 
is faced. I don't see where this argument about a separate 
tribunal makes any sense. . | ) 

MR. STAVIS: You are, of course, aware that ifa_ 
contempt proceeding is undertaken, it is undertaken on the 
resolution adopted by the House. In other words, it's- one 
thing for .a committee to request a separate tribunal to act 
to protect it Goce a contempt, which is what happens in con- 
tempt proceedings. But it's quite another thing for a few 
deputy marshals, without any request by the Comittee, to 
take the matter here -- and you haven't had a word from any 
representative of the Committee; you've had no ruling by the 
majority of the Committee; you've had no action by ‘the House; 
youtve had nothing. from the Committee; you've had just a few | 
deputy marshals who said they think the conduct ene to be 
punished. And I think that is quite different from the kind 


of resolution that you have in the normal contempt proceeding 
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_ And, I emphasize, it is one of the reasons why we 
have never found this kind of a case, because it just isn't 
Gone that way. That doesn’t mean that there aren't cases of 
criminal conduct among spectators in the courtroom. That's 
not what I'm talking about. I'm talking about criminal cases 
in respect to a lawyer's conduct because, as I said, it's so 
clear that the power rests with the tribunal. 

“Now, just a moment or two, if I may just conclude, 
there's a great deal involved in this particular matter. Not 
only the standing and reputation of a promiment member of the 
par, one of the significant members, important members of the 
constitutional law bar in the United States, but I can addares¢g - 
myself as a member of the bar, generally, and say that what 
wetre dealing with is the wnole question of the freedom or 


the par to function. This: has never happened before. And 


while we don't for a moment assert that lawyers have any 


special privilege and are not subject to the normal processes 
of the law, we do assert that lawyers have a special duty, and 
that that duty was being performed by Mr. Kinoy in the highes 
traditions of the bar, and that were this kind of conduct, 
under any circumstances, to be considered criminal -- and 

I emphasize that we are dealing only with wiminal peeaaat 
here -- we're talking about proof beyond a reasonable doubt 
now ‘-- I think we would have the gravest constitutional ques- 


tions, violation of the right to counsel, because, obviously, 
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people cari't be adequately represented. if their attorneys are 
subject to criminal prosecution by a separate tribunal for 
tneir vigorous advocacy. : 

THE COURT: You keep saying that and 3 just don't 
understand you, because if the Committee thought the matter 
serious enough and would have cited Mr. Kinoy for contempt, 
his contempt would have been tried by the United States Distr ct 
Court, which is alec a separate tribunal, which, sies: would 
have been faced with the same problem with which this Court 
is faced; I don't see where this argument about a separate 
tribunal makes any sense. | 

‘MR, STAVIS: You are, of course, aware that if a 
contempt proceeding is undertaken, it is eidertaken on the 
resolution adopted by the House. In other words, 1t'c- one 
thing for .a committee to request a separate tribunal to act 
to protect it tice a contempt, which is what happens in con- 
tempt proceedings. But it's quite another thing for a few 
deputy marshals, without any request by the Coenikte: to 
take the matter here -- and you haven't had a word trom any 
representative of the Committee; you've had no ruling by the 
majority of the Committee; you've had no action by the House; 
you've hed nothing, from the Committee; you've had just a few | 
deputy marshals who said they think the conduct ought to be 


punished. And I think that is quite different from the kind 


of resolution that you have in the normal See ee 
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wricn is a resolutior. adopted by the House, transmitted to 
the United States Attorney's office; thereafter, the United 


States Attorney's Office making @& request of the House to 


prosecute. And I think that's a different kind of a matter. 


- But I was concluding, your Honor, and just simply 
saying that there is an enormous right-to-counsel question 
that is raised if. this sort of conduct is considered to be 
criminal. I would say, your Honor, that if this statute -- 
this ordinary disorderly conduct statute language "loud and 
poisterous" is taken +o encompass this type doc kosument of a 
lawyer before a tribunal -- I say, your Honor, shat it would 
oe unconstitutional, as applied, as a violation of both the 
First Amendment and the right to counsel, and I don't think 
that . anyone ever dreamt until this proceeding that this ‘kind 
of a disorderly conduct statute on theanguage "loud and 
poisterous” comes into play. 

THE COURT: Let's go into these two points about 
the right to counsel and the First Amendment. 

. The right to counsel, I would suppose, is a ques- 
tion -- I don't know exactly what the right to counsel is in 
this kind of Committee proceeding, but, presumably; some othe 
counsel can substitute for a witness if the particular course 
is necessarily removed because of some criminal conduct. So, 
I dontt believe that a person is deprived of his right to 


counsel because his counsel had, say -- let's take an extreme 
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case -- if he goes out in the street and shoots somebody and 
he is arrested for homicide, the defendant can hardly claim 
that he is deprived of his right to counsel Baomuse the lawye’ 
is removed from the proceeding. 
Now, as far as the First Amendment is concerned, i 
I would like you to address yourself to that. I take it that 
there isn't any question here about the content of : what Mr. ; 
Kinoy said but about’ the level of his voice, and that looks 


to me more like conduct than like speech. 


MR. STAVIS: May I address myself first to the 


first question, which is right to counsel. 

I always assumed that the right to counsel inciude 
the right to have a vigorous counsel. I mean, merely te 3ay 
to somebody, "Well, you have the right to hire somebody elise 
‘after we've denied to you this particular counsel" does not. 
give him the right to counsel, because that may say or that 
may come to, "You have the right ‘to hire counsel whom we 
choose for you." And I think that the right to counsel is. 
the right to counsel of one's own choice and includes the 
right for vigorous advocacy. . , 

‘Secondly,’ on the First Amendment question, I take .- 
it that the Button case iy the Supreme Court of the United 
States fairly clearly establishes that the right es litigate-- 
and the right to litigate vigorously es is an elencnt of free; 


speech under the First Amendment. So that when I addressed 
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myself to the First Anencment question, I had in mind the 
Button case, not the question of the precise content of the 
language of Mr. Kinoy. 

In conclusion, your Honcr, there's just nothing to- 
this case. It never rose above the level of legal argument. 
It doesntt belong here. It threatens the. independence of the 
bar. And there is just no possible basis for a finding of 
guilt (a) peyord a reasonable doubt end {b) including whatever 
content, your Honor, would find to the question of eriminal 
intent, you would have to find some kind of intent here, and 
there is just no possible basis for that finding. 

. Thank you very much, your Honor. 
THE COURT: Mr. King. 
CLOSING ARGUHENT ON BEHALF OF Tae GOVERMENT 
MR. KING: If your Honor please, I?ll address myself — 


in the sams wamner, that is, to the motion as well as my ergu- 


ment on the question ef guilt if the Court should deny the 


motion. 

I think the big issue here is the question of whether 
or not merely because I am arguing the cause of some indivi- 
dual before a tribunal, that I may do so in a disorderly 
fashicn es has been pointed out here in this courtroom. I 
mean, when your Honor rules, then certainly it is cur duty as 
lawyers to accept that ruling. Sometimes we may make one 


pdditional remari, but I doutt think anybody presses it to the 
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point of going any further than that. And even with the one 
additional remark, quite frequently you feel enbarrassed when| 
yours said it'in the firet place ‘and you wish you hadn't 
ata it when you reflect on it. : 

' But I think the record in this particular case, af 
wetre going to use this record at all, clearly shows that 
thexe was every effort to have this gentleman ni down. And 
he says no, one told him to lower his voice. Well, if you 
said to me, "Sit down," what happens to my voice? You cer- 
tainly dontt intend for .me to continue to address you. And © 
when hets told to sit down, thatts going to -- should, under 
normal circumstances -- stop any vaietng of the voice that 
has been taking place during the time. 

Now, I think that when we start talking about 


lawyers -- 


THE COURT: I take it the point that was being made 


about lowering the voice was that, presumably, he was being 


asked to sit down for reasons other than that his voice was 


too loud. : | 

‘MR. KING: Well, of course -- I understand what 
your Honor is saying -- ue I dontt nesters that the record . 
nor the testimony ‘ anerelay pertains vee substantially that, 
for the reason that the defendant himself said he was talking 
loud, “very loud" is his own words. So that it would appear 


that he was trying to get some -- or, as I get the picture 
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from reading the transcript -- that the Chairman was trying 
to get order in the proceeding room. 

Now, he. refers to the proposition that these 
marshais were acting on their own, so to speak, and that 
they had removed this man from the nands of the Committee 
completely. Well, certainly, the record itself doesn't 
reflect. that either, because it does show that the marshals 
were ordered to take that man out of here, plus the fact that 
in an effort to try to get him back, it wasn't the Committee 
that was attempting to have him back. All of these lawyers 
were making an objection to the proceeding without the 
penefit of having this man present because he happened to 
represent one or two of the people who were subsequently 
called as witnesses, and it was -- even then, you will recall 
that the Chairman, along with the other Congressmen, Ashbrook 
nad stated, or indicated at least, that if he would act as 
he should act and be a gentleman when he came back in, that 
they would let him back in; put, otherwise, from what they 
said here, they didntt have any intention of letting him come 

pack uniess he was willing to do that. 


And, of course, naturally, when hets told -- when 


the marshals are told by theChairman to remove this man, the 


Chairman asntt telling the marshals what to do once they 


remove him. These marshals took him out and rightly abaveed 


him with being disorderly under Section 22-1107. 


Juda 

. Now, he ‘refers to the words that were used in 80 
far as the charge is concerned. That's exactly the. language 
of 22-1107. The other one he could be charged under would be 
22- 1121, and 22-1121 has to do with breach of the peace. 

THE COURT: Wouldn't the inference be from the fact 

that the Committee did not Gite him for contempt that the 
Committee did not want anything to be done? I take it that 1 


the argument that's made. 


MR. KING: I understand what he's saying. .I don't 


see how we can make that conclusion, because a police officer 
is presumed to perform his duty. And he certainly nat 
observe that an arrest is being made and the officer is the 
person who is inaking the arrest, and the arrest is being made 
Tor being disorderly. And you dontt normally -- 4t happens 
even in this courthouse, as a matter of fact, that people 
have been arrested for disorderly right here and the Court 
saw fit to allow the officer to go ahead and make the arrest 
right in the courtroom for being disorderly, and there wasntt 
the situation of having the man come up and having him cited 
for Sontempts : 

So, as I say, to me it eects indicate that any’ - 
| “more so than such would indicate that to be a fact af a siete 
lar occurrence were to take place in this courtroom. 


I know of several courtrooms in which such things | 


have happened where ‘some member cf the sudience created 
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@isorder and some officer nearby promptly took hold of him 
and carried him out of the courtroom and took him out and 
wooked him, and the Court took no part in the picture really, 
so to speak. 
But in this instance they were ordered to take the 
man out. Now, the -- (pause) -- on page 224 Mr. Pool, 
regarding knews matters, says: 


"First, that counsel who was removed for 


disrupting the hearings, he was not merely stating 


objections but was disorderly. I had warned him to 
desist and he refused repeatedly. I have every reason 
to believe that he is familiar with the rules of the 
committee as they apply to counsel. I will now rx :a 
that rule at this time." 

_And that's how the rule got read into the evidence. 


I think the thing that's particularly important ana, 
one which was expressed so forcefully and which is not before 
your Honor because-it's at a later page, but itts an expres- 
sion by Congressman Ashbrook in referring to this whole 
matter which occurred earlier. Now, I*11 just read the 
sentence. ‘This has no evidentiary value; itts just merely 
his statement. ; 

MR. STAVIS: Excuse me. Isn't that a portion of 


the record which was not introduced? 


MR. KING: Page 274. Yes, but I can use these same 
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words. I am attributing them to Congressman Ashbrook, but 


I can make the same words .yself in argument, your Honor. 
I've been very careful to make sure I limited it to that. 
: THE COURT: Well, if it has no evidentiary value an 
MR. KING: Orderly procedure is a part of the 
judicial system and, certainly, is the heart of sound legis- 
lative procedure... It is the Chairman's duty and his aeeteer 
tion and, certainly, his right to emintein order. 

I attribute that to Congressman Ashbrook because 
he is the person who said it, but I think that it is perfect 
proper argument to be used in the matter now aaa a 
the Court. 

As your Honor has aireeey. pointed out, this questio 
of contempt, pS they cited him for ‘contempt, they still would 
not be trying him themselves, because it would be browsnt 
before the United states District Court and be heard over 
there. So, ‘as you have aptly pointed out, this is certainly 
much more. direct, much quicker and, certainly, would be just. 
as effective in accomplishing the purpose for which they were 
teeing to have the matter disposed of. 

cs 3 also want to point out that Itm satisfied that 
neither the Chair nor the other members of the Goamittes at 
the moment knew whether the defendant had been brought to 


jail or where he had been taken, but they knew he had been 


taken out and they also knew that they were not going to let 
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him back unless he promised not to act in the fashion in whic 
he had acted at the time trey nad him taken out. 

On page 226, which is before your Honor, Congress- 
man Pool made the further statement -- near the bottom of the 
page, line 21: 

"rt also wish to state that lawyers are not 
privileged people; they as lawyers have a greater 
responsibility to conduct themselves in an orderly 
and decorous manner than others do, and I would ask 
that the lawyers do so who are here today." 

I think that's an apt statement, also, because 
certainly we here as lawyer's, of all peoplg srnould show respec 
for the Court or for a committee; show respect for the Chair 
and those who are members of that Committee, even more so 
than you might expect from the general public who are not 


trained or experienced in this -- in criminal or in legal 


proceedings, I should say. So that he would be under a2 


greater duty, it seems to me, to conduct himself in 2 fashion 
whereby he would not become disorderly, than those who were 
in the room and who woud not have his training and backgroun 
4n legal procedures and matters pending in court. 

‘As you well know yourself, people sometimes walk 
into this room with their hat on. I don't think they do it 
out of any disrespect for the Court, ‘but probably because 


they knew no better -- or other little infractions that we «3 
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lawyers would consider, if aone by a iawyer, to be disrespect 


ful. 

I think that is certainly one of the things to be 
considered in 80 iad as this particular case is concerned. 

We do have here 2 situation in which there was unquestionably 
loud talking, very “loud talking, as even expressed by the 
defendant himself, attempting to be heard presumably -- that 
is why we have loud talking -- over and above anyone else who 
is attempting to get him to sit down or do something other 
than that which he wanted to do. 

And we have raised here the question of intent. 

I dontt think we have any issue here of intent iecarding tne 
question of whether he was intending to override or do that 
beyond the scope of trying to represent his cldent.. I think .- 
we have here the sole question of whether or not he was doing 
it in a disorderly manner. Was he doing it so as to violate 
the law in that respect? 

I have a‘perfect right to stand here and represent 
the District Government, but I certainly don't have the dione 
to stand here and holler at the Court or to attempt to try 
to get the Court to change its mind after the Court has ruled 
several times in overruling ny motion) and I stand here and 
persist and continue to holler at the Court and say, "Tm not 


going to be removed from this courtroom” and so on -- those 


sort of things, it seems to me, on their face reflect or show 
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@ disorderly conduct on the part of the individual who is 
involved. 

THE COURT: Mr. King, do you contend that Mr. Kino: 
was disorderly both before the marshals touched him arc after 
or only one of those teas wis if so, which? 

MR. KING: I think he was both, your Honor. I thi 
he was both, your Honor, because, as I view the testimony, I 
think he was both because he has said that he did this kickin 
and resisting and so forth because an officer had hold of him 
around or across his neck ana admittedly, he was giving -- 
he admits himself that he wasn't going to go out of there 
on his own; he was going to be taken out of there and he had 
no intention of leaving even though he had been orderea to ao 
so; that 18, I wouldn't say directly ordered, but the order 
was to take him out and he knew that he was to leave. 

If. somebody -- if your Honor should say toa 
pailiff, "Take Mr. King out of here," I certainly would know 
that you would want me to go out and not to stay here and 
resist. And I don't .see how we can say that we should limit 
this to any one park of the whole situation. He was holler- 
ing. He admits it. Of course, he didn't use the word "holler- 
ing." He said loud, very loud calicine, - But whether you call 
4t hollering or talking, he started shouting. It gets into 


the realm of shouting or hollering, something of that nature. 


And when that's taking place before a Committee where they 
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are certainly entitled to some respect in the conduct of the 


affairs of that Committee, then it seems to me clearly that 


this individual is aisobeying the law regarding the charge of 


disorderly conduct. 
| And it cate primarily down to a situation now where 

we are almost all in agreement as to what did occur. The 
WashingtonPost reporter, it seems to me, pretty clearly 
painted the picture over there as it existed, by pointing out 
that the scene was disorderly; Mr. Pool was gaveliine: trying 
to get order. ‘He says the marshal touched Mr. Kinoy and -- 
wno replied, "Don't touch a lawyer"; that Mr. Kinoyts voice 
was very loud and’ he was shouting. So that, it Pate to me, 
that that picture there indicates certainly a person who is 
being disorderly. Whether he intends to show disrespect is 
beside the point. The fact is that he is being disorderly 
and the fact that he is representing someone, it aeuis to me, 
should not be a justification for’ being disorderly. 

If that's true, then where do you draw the line? 

EDL parent to the point of being disorderly in 
the sense of shouting and being loud and boisterous, under 
those circumstances then, because I am papresentias @ client, 
I .can give that as a reason and that is a good Wateube t< the 
charge, if I am in fact being ioud and boisterous, then it. 
seems to me that we are getting completely away from the whol¢ 


proposition of orderly administration of law. 
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Thank you, your Honor. 

MR. STAVIS: May = just have a few brief inentes 

THE COURT: Sure. 

REBUTTAL ARGUMENT ON BEHALF OF THE D=FENDANT 

MR. STAVIS: In answer to a question that you asked 
Mr. King a few minutes ago, he suggested that Mr. Kinoy might 
be also considered disorderly in respect to his conduct after 
he was etesds I had thought we were trying thecharge of 
loud and boisterous talking. I didn't think we were trying 
the charge of resisting arrest, not obaging an officer of the 
law; as I don't think we have been trying a charge of not 
sitting down ween told to sit down. 

‘THE COURT: My recollection of the testimony of at 
least one, perhaps more, of the marshals is that Mr. Kinoy wa 
also shouting. after he was seized. | 

MR. STAVIS: Well, if your Honor please, I beg you 
to look at the photographs which are in evidence and consider 
how much shouting Mr. Kinoy could have done with that arm ove 


his windpipe. And if there is a conflict of testimony here 


between Mr. Kinoy and the marshal, then I would state to you 


that the photographs are clear evidence. 

Secondly, as I recall, the marshal said, "You're 
under arrest" before they grabbed him. If he was Anan anced 
pefore they grabbed him, they must think that some crime was 


committed before. 
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THE COURT: ‘hat difference does that make? 


MR. STAVIS: Well, then the testimony all refers to 
the eetuee argument before the Committee and not this other. 
matter. But tn any C¥EDY:s your Honor, - just look at that 
photograph and you will find ‘out how much loud and boisterous 
talking Mr. Kinoy could have done afterwards.’ 

The second point I just want to make very briefly - 
I dontt know whether it was completely clear, your Honor, but 

the pecund is absolutely clear that Mr. Kinoy was handed -- 
| or that hands were placed upon him by the marshals before the 
Chairman said, "Remove him," "he record is: 
| "Mr. Kinoy: Mr. Chairman, let the record 
show -- don't touch a lawyer. Mr. Chairman “- 
"tr Pool: Remove the lawyer.” 

Lastly, our Paeeyson in connection with the rela- 
tionship beeween the Court and the Committee is very simple. 
The Committee hasn't asked the Court to act in the matter. 
They had -- and, 80 far as we know, they still have -- com- 
plete power to act in the matter, and that a judgment either 
of acquittal or dismissal doesntt even necessarily entail any 
pnaekwenene by the Court of conduct before the Committee. It 
simply says that, in the light of the fact that the Committee]. 
made no finding, the Committee has taken no action, the Com- 
mittee has presented no prosecution, that the Court cantt 


fina beyond a reasonable doubt that the level of the voice 
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was too high because it was really a question for the Com- 
mittee to determine. 
I just cantt imagine, your Honor, that a marshal 
would arrest penebody before the Supreme Court of the United 
sates -- a lawyer in the middle of an argument -- and bring 
him here before you and say, "He could really be heard down. 
the corridor,” when the Chief Justice wasn't troubled at all 


py the tavel of his voice and hadn't come here and said so, 
or the Court hadn't certified the case. 

THE COURT: I think Mr. Pool was somewhat troubled. 

WR. STAVIS: well, he may.have been troubled but 
nut enough to ask you to prosecute. He was troubled to the 
. extent of exercising the power of Rule VIII, which is in the 
transcript, of removing the gentieman, put tren he wanted him 
pack. That's the point. He hada a way of hanaling this. And 
it is important ‘that he hasn*t come here and as have no 
certification from anybody. : 

‘So that, your Honor, we ask for a judgment of 
acquittal on this matter. , 

| THE couURT: I am going to take a short recess. I 

think I owe it to you to give an explanation for wuabeven 
ruling I hand down. 

Itil take a recess for fifteen minutes. 


- [Thereupon, a brief recess was taken; at 


the conclusion of which, tne proceedings were resumea 


as follows: ] 
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FINDING OF THE COURT 


THE COURT [Greene, J.]: I am going to find the 


defendant guilty. 

There are two aspects to this case, as I see it. 
First, there is the conduct of the defendant prior to the 
action of the marshals in touching him and, then, his conduct 
subsequent to the action of the marshals. 

What is involved here, to me, seems like a simple 
factual issue. There is no grave constitutional probiien here 4 
Everyone agrees, I think -- I euntainiy do -- that a lawyer ‘' 
may and must and should be vigorous, and I think everyone aie. 
agrees that there are certain bounds which he ma, not over- 
step. 

It is a simple question here: Did this defendant, 
under chew? sisouestancea, overstep those bounds? In my 
judgment,’ he did. . 

It 1s clear to me from the testimony that what 
occurred here is that the defendant tried to outshout the 
Chairman. ‘he Chairman had to gavel him down; he had to tell 
him to nit down, and the defendant continued to shout and to 
be very loud. in attempting to overcome the rulings of the 
Chair. | 

When an attorney has objections toa Folihe by a 


judge or by a committe2 chairman, he may and should state 


them vigorously. But once he is overruled and once he is 
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gavelled down and once he is told to sit down, he may not 
persist. No tribunal, in my view, can function properly if 
those who appear! before it can continue to argue and t.. snout 
once it has been made plain what the ruling is and what tne 
Chair expects. 

Some quotes were given to the Court from a Califor- 
nia case, I believe it was. There is a decision of our Court 
of Appeals, Jones v. United States, 151 F. 2d 289, in the 
go-called "Sedition Case" in 1944. At that time the Court of 
Appeais indicated:, 

"Whenever counsel or a defendant on trial 
or a witness oversteps the bounds of propriety and 
refuses to heed the admonitions of the court or to 
obey in the presence of the court a lawful order of 
tne court, he commits an act of contempt. Appellant, 
in persisting to address the court in relation to 2 
matter about which the court had already ruled, after 
being repeatedly warned, was guilty of conduct sub- 
versive to due and orderly procedure in the courtroom, 
and tending to obstruct the due administration of 
“justice, and ‘such an offender ought to be, and properly 
wan, diaceplaned." 

When mistakes are made, when the tribunal oversteps 


' the bounds of proper procedure and proper propriety, there ar 


remedies. When it's the court, the matter can be taken on 
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appeal. when it is a legislative tribunal, of course, there 
is mo review as such. But there are remedies. There are 
remedies of a political nature. There are appeals to public 
opinion. There is speech; there is expression. All of these 
are fortunately available. I do not believe that the freedom 
of the bar to function depends upon an attorney's being per- 
mitted to outshout the presiding officer. oy 

Now, as Judge Friendly said recently in another 
context -- and I am quoting -- again citing the Terry case: 

. | "Even a right so basic as that to speak 
in onets own defense must sometimes yield, as was 
held in Ex parte Terry, * * * to the overriding 
necessities of maintaining order in the court-roor 
or of protecting officers of the court." 

Now, I want to quote finally from Justice Black, 
who has had good common sense and' regard for liberties of tue 
people and for whose views I have the greatest entects He 
said recently in the Library Sit-in Case, Brown. va state of 
Louisiana -- this was a dissent, but his views are well-known 
regarding the First Amendment and other constitutional 


liberties -- he said this: 


"Public buildings such as libraries, school 


houses, fire departments, court houses, and executive 
mansions are maintained to perform certain specific and 


vital functions. Order and tranquility of a sort 
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entirely unknown to the public streets are essential 
to their normal operation." 
- And he went on to say: 

"and it should be remembered that if one 
group can take over libraries for one cause, other 
groups will assert the right to do it for causes 
which, while wholly legal, may not be so appealing 
to this Court." 

If this defendant can be permitted to disrupt the 
proceedings of the House Un-American Activities Committee, 
other persons and other groups in far more vigorous fashion, 
in far more extreme fashion, can disrupt other proceedings of 
other tribunals, and many of these persons can be likely to 
be far more adept at this sort of thing than a person of this 
aefendant's integrity and packground. To permit this to 
happen is no seuvies to civil liberties as I see them. 

Now, even if we accept the proposition that there 
was no disorderly conduct up to the time of the touching by 
the marshal, which I do not accept -- I find that there was 
disorderly conduct up to that time -- there certainly was - 
disorderly conduct after that. The conduct of the defendant 
was sufficient at least to cause the Chairman to have him. \ 
ejected from the hearing room. yet, when that was attempted 
to ve done, he continued to be loud and boisterous and to 


resist. At that time he was no longer making any legal point 
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on oehalf of his client, but he was sim, ty resisting sendy 
being ejected and that, too, in my view, we a disorder’ “Me 
duct. 

-I find the defendant guilty of the shtente,) 

[Pause ] 

THE COURT: Is there anything you want to say vefor 
I impose sentence?. 

MR. HIRSCHKOP: Your Honor -- 

MR. KINOY: May I, your Honor? 

THE COURT: Yes, sir. Indeed. 

STATEMENT BY THE DEFENDANT 


MR. KINOY: Your Honor, needless to say, I am very 


disturbed and concerned about what has transpired today. I 


I intend to. continue to the very best of my ability to pursue 


a vigorous defense of the constitutional liberties of Americ 


am not so concerned or disturbed, your Honor, for myself: 


citizens in what, I believe, to be the highest and finest 
traditions. of the American Bar. I am deeply concerned and 
upset at the impact of what I consider to be one of the most 
extraordinary rulings in the history of our American law upon 
the rest of the American Bar. 

Ir am concerned at the chilling and freezing aptec: 
to use the words of Mr. Justice Brennan in the Dombrowski 
opinion last year, upon other attorneys who are called upon 


to represent clients before =he House Committee on Un-Americ 
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Activities and the courts of the land, where the charges 
against the client are sharges involving such inflammatory 
and public explosive questions as the exercise of opinions 
and beliefs contrary to the opinions of a given segment of 
society at the moment. 

What I am concerned about is: if an American lawye 
in arguing a point before an American court must say to him- 
self, "Now, my voice is getting a little louder; the criminal 
sanction of the law is going to cut me off" -- or the lawyer 
who sits at a table and says to himself, "T want to preserve 
a record for my client, but I ‘better be careful; I know what 
happened to Professor Kinoy. He wanted to preserve a record 
in a very difficult tribunal" -- I suggest your Honor observe 
the functioning of that tribunal some day -- and that lawyer 
sitting here will say to himself, "If I press this cegestions | 
I stand the Heal of a criminal sanction." 

The danger of what has occurred here today is not 
to me. The danger is to the American Bar. 

I have been led to believe -- and it's the founda- 
tion stone upon which I build my life -- that a free and 


independent American Bar is the finest and ultimate guarantee 


and protection that the people of this country will have the 


opportunity to exercise the fundamental rights which they 
possess under the Constitution, and the degree to which the 


fear of criminal sanctions for practicing law is imposed, to 
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that déaree American lawyers, lawyers sitting here -- 


THE COURT: “. Kinoy. 


MR. KINOY: Yes, your Honor. 


THE COURT: You are addressing the Court for the 


purpose of discussing the qe stion of sentence - 

MR. KINOY: Yes, I am, your Honor. 

THE COURT: -- to be imposed. You are not arguing 

MR. KINOY: I think your Honor will accept the fact 
that this is the most estuaoretnary. position for a lawyer and 
a professor of law 6 be in, and I think I am entitled toa 
few moments of the Court's Fines 

Yes; I am addressing myself to sentence, aleres a 

I trust your Honor, in imposing sentence, wit. 
sider whatever is required for guaranteeing that in the 
speedieet wowsibas way this case goes to the high courts. 

And I am not concerned about myself. Your Honor may 
impose whatever your Honor thinks is proper. I faite no plea : 
for merey. I have no regrets or remorse for what I have done. 
I will do it again and again and again and again. | 

‘I ask your Honor, as a fellow member of the bar, 
that whatever the procedural situations are, that this case 
shail go to the Court of Appeals of the United states and, if 
need be, to the United States Supreme Court. Let us take it 


there and let us take it fast, because I am deeply confident 
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that when this case reaches the higher courts of this land, 
this aecision today wil- be reversed. 

Thank you, your Honor. 

{Faint applause) 
MOTION FOR JUDGMENT N.0.V. OR, IN THE ALTERNATIVE, 
FOR A NEW TRIAL 

MR. STAVIS: Your Honor, before the imposition of 
sentence, we would like to move at this point for 2 judgment 
notwithstanding the verdict or, in the alternative, for & new 
trial. . 

THE COURT: That motion is denied. 

SENTENCING OF THE DEFENDANT 

MR. HIRSCHKOP: And, secondly, I understand trmé ~ 
under the rules of the District, in order for us to have an 
absolute right to appeal, that the sentence must be at least 
$0. We would ask that your sentence be such that we do have 
an absolute right to appeal but, whatever your sentence would 
be, that 4t be suspended. 


THE COURT: . Well, I certainly have no intention 


whatever of precluding you from taking an appeal and, if it 


takes a $50 sentence to do that, then I wili do so. 
Is that correct, Mr. King? Is that the way it worksp 
WR. KING: For an absolute right, yes. But, of 
course, any sentence can be appealed by making application, 


put it depends on whether the Court will allow it or not. 
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THE COURT: Well, I intend to give you an absolute 
right to appeal and I -- : 3 
‘MR. STAVIS: We would ask, however, that the 
sentence, whatever it is, having been imposed, then be sus- 
pended. . ; | 
“THE COURT: Mr. Kinoy.. 


MR. KINOY: Yes. 


THE COURT: I sentence you to payment of a fine of 


$50 and I suspend the execution of that sentence. 
MR. KINOY: Thank you, your Honor. 
THE DEPUTY CLERK: Raise your right hand, sir. 
(Thereupon, the defendant raised his right 
hand. ]- 3 
THE DEPUTY CLERK: The Court suspends the Srecuston 
of your sentence and takes your personal bond not to bwoaat 
the offense. : | 
MR. HIRSCHKOP: Your Honor: please, may he be free 
on his personal pond? 
| THE COURT: Yes. ‘Thatta ald right, eir: 
MR. KINOY: Thank you, your Honor. 
MR. HIRSCHKOP: Your Honor please, he will be free 
now on personal bond; is that correct? 
_ THE COURT: Are you inquiring whether he will be 


free on his personal bond? 


MR. HIRSCHKC?: I understood this myself. jould 
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Court free him :n “is personal bond -- 
THE COURT: ‘28, indeed. 
MR. HIRSCHKOP: -- pending appeal? 
_ THE COURT: Yes, indeed. 
MR. HIRSCHKOP: And will an appeal bona be set, 


your Honor? 


‘THE COURT: If I'm freeing him on his personal pond, 


then you won't need an appeal bond. 
MR. HIRSCHKOP: Your Honor please, one other matters; 
I would like the record to indicate that we did come to this 
court and apply for subpoenas for the Congressme involvec, 
that we did apply sor 2 subpoena duces tecum for the record 
in this matter, and that these matters were denied by the 
Court. 

THE COURT: That is not correct. The record will 
not so reflect. | 

The record will snow that you applied to the Court 

for the Court to sign subpoenas for Gadsteanmen Pool and for 
the record in the proceeding there, and for some other per- 
eis on the afternoon before the case was set to be heard. 
We had some. discussion in which I asked the attorney for the 
Government to participate. At the conclusion of those son- 
versations, I indicated to you that I would not sign tne sub- 
poenas until such time as there was an opportunity for the 


matter to be heard in open court the next day. 
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MR. HIRSCYKOP: T stand corrected. 

. THE “OURT: At che bezinning of the proceedings 
the next day, you withdrew your request for th- subpoenas. . 
' MR. HIRSCHKOP: No, your Honor. We nad filed one 
sib posnn'-wibeinet Mr. Nittle. That is all we withdrew. I 
didn't renew my mequer’ for the eee at that time. We 


had alreaty gone to trial. 


“HE COURT: Very well. 


[Thereupon, at 1:00 ofclock p. m., the 


~ 


proceedings were concluded. J : 


[At +:50 otclock p. m., court was reconvene. 
and in the presence of counsel for the Government, the 
defendant, and defense counsel, the are oes 
took place: J | 

VACATING OF THE SENTENCE AND IMPOSING OF A 
‘NEW SENTENCE 

THE COURT: I believe I better make it clear for 
the record what this proceeding is about. | 

At the time of sentencing and shortly prior to 
vantenoane: there was some question about this defendant ts 
undertaking to take the seqnised odd not to repeat the 
offense. The Caer, ultimately imposed a fine of $50 which 


was suspended. ane; after sentence was denonaas it occurred 


to me that there had been an opinion of our Gainstl ot Appeals 
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which casts some doub= upon the appealability of a suspended 
‘ sentence, at least, under circumstances where the defendant 
dia not promise in che form of a bond, as the Court of Appeal 
put it, that he wousd not repeat the offense. 

I certainly don't want to do anything to prevent 
this defendant from taking an appeal. In fact, I think he 
should have an appeal. He wants an appeal. And I think it 
wouid be well if the 4ssues he has raised would be settled on 
appeal. 

i, thereupon, took it upon myself to call his 
attorneys to draw their attention to this decision of t.. 
Court of Appeals not with any desire to cause them or require 
them or push them, or anything else, into doing anythin... c.0 
simply to give them the opportunity to do so if they lixed, 
since most of them presumably are not that familias wit’. our 
local practices and local procedural rules. And after allin 
them, they asked that this proceeding be brought about, and 
that's where we are now. 


MR. STAVIS: Your Honor please, you have stated the 


matter precisely as we understand it and, under the circum- 


stances, we would ask that you modify your sentence to such 
an extent as to absolutely assure us of an appeal as of right. 

THE COURT: Well, now, the only way that I see that 
I can do that would be if I gave this defendant a straight 


fine without suspending the fine. 
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MR. STAVIG: We .nderstand. 

THE COURT: And, of course, this would be, as I 
understand it, an increase in the sentence in some se 2, 
And pefore I do that, I want to be perfectly elean, te3m the 


defendant's own mouth, that he is’ agreeable to that and that 


- 


I'm not doing it -- that Itm not increasing his sentence over 
his objection or whether he waives any rights that Ke might 
have in regard to that point. , | 

MR. STAVIS: The defendant is in court and will 
address himself to that. | 
change in sentence to impose a straight fine rather’ than a 
suspended sentence in order to facilitate -- guarantee the 


right to appeal. 


i 
j 
MR. KINOY: I am agreeable, your Honor, to the 


QHE COURT: Very well. I will then vacate the 
previous’ sentence and I now sentence you to payment of a fine 
of $50.00. 

MR. STAVIS: Thank you very much. 

WR. KINOY: Thank you, your Honor. 

[Thereupon, the Court started to Neate the 
bench and the courtroom. ] | 
: MR. HIRSCHKOP: Your Honor please, -- 
[The Court returned to the bench. ] 
THE COURT: Is there anything further? 


"MR. KING: He was just asking me whether there was 
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any change in the appeal bond, and I wonder if your Honor 
would clarify that. 
THE COURT: All right. The personal recognizance 
still stands. 


MR, KING: ‘‘nat*s O.K. I just wanted to be sure 


that it was understood. 


{Thereupon, at 5:00 ofclock p. m., the 


- 


proceedings were concluded. ] 


DEFENDANT'S EXHIBIT 2 


Picture showing the Marshal's left 
arm around Mr. Kinoy's neck. 


See Opposite Page 
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DEFENDANT'S EXHIBIT 4 (PAGES 211 to 225 OF THE TRANSCRIPT a 


OF PROCEEDINGS BEFORE HOUSE UN-AMERICAN ACTIVITIES 
COMMITTEE ON AUGUST 17, 1966) 


Mr, Nittle. Now, in the course of your attendance, did you 
come in contact with a verson named Walter Derwin Teague III? 

Mr. MceCombe. Yes, sir, I believe I did. 

Mr. Kunstler. I object, Mr. Chairman, As one of the 
attorneys for Walter Teague, who is present in the hearing 
room, I object to any testimony about him in open session. 
also object if I am not given the American right to cross- 
examine this witness in reference to any statement about Mr. 
Teague, and I ask for a ruling on both of my requests. 

Mr. Pool. I believe you made the same objections yester- 
day; is that correct? 

Mr. Kunstler. I made the same objections with reference to 
Mr, Kreb yesterday and Stanley Nadel. 

Mr. Ashbrook. Mr. Chairman, I move that the objection be 
overruled. 

Mr, Kunstler. My name is William M. Kunstler. 

Mr, Kinoy. Mr. Chairman, I would like to be heard on that 
notion, and I am also an attorney for Mr. Teague. Do I under- 
stand that it is the ruling of this committee that the funda- 
mental right of ercss-examination is not to be afforded to 


witnesses who are called before this committee when the com- 


mittee is attempting to defame? 


Mr. Pool. You are arguing the question. 
Mr. Kinoy. Of course lawyers always argue questions, Mr. 


Chairman. 
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Mr. Ashbrook, You didn't argue the question; you made a 
misinterpretation of fact when you said we are endeavoring to 


defame something. 


He is totally out of order, Mr. Chairman, Such is not the 


case, 

Mr, Kinoy. Mr. Chairman, that question will be settled in 
Federal Court whether you are attempting to defame witnesses. 

Mr. Ashbrook. You made it as a statement of fact, and as 
a lawyer you know you are absolutely wrong. You are out of 
place. : 

Mr. Pool. The objection is overruled. 

Mr. Kinoy. May the record show we take @ strenuous objec= 
tion to your ruling. ; 

Mr, Pool. Now sit down. Go over there and sit down. You 
have made your objection. You are not going to disrupt this 
hearing any further. 

Mr, Kunstler. Mr. Chairman, you don't have to deal dis- 
courteously to an attorney in front of you. That is wholly 
un-American, 

Mr. Pool. I will deal any way I want under the iiles in 
this hearing. I have just told him to be quiet and I ask you 
to sit down now. 

Mr. Kinoy. Mr. Chairman, let the record show -- don't 
touch a lawyer. Mr. Chairman -- 

~~”, Fool. Remove the lawyer. 


Mr, Kinoy. Mr. Chairman, I will not be taken from this 


courtroom. I am an attorney-at-law and I have the right to be 


heard. 

Mr. Kunstler. Now it is time we heard this. Throw out 
all the attorneys you want. 

My name is Kunstler. 

Mrs. Axelrod. I am Beverly Axelrod. 

Mr. Gutman. I am an attorney and my name is Jeremiah 
Gutman. I take Mr. Kinoy's place, associated with Mr. Kunstler. 

Mr, Pool. State your objections. 

Mr. Gutman. I join the objections on which you have 
already ruled, Furthermore, I wish the record to show that 
Mr. Kinoy was removed for obviously no reason whatsoever 
pecause if there was any discourtesy it was certainly not on the 
part of Mr. Kinoy; he was removed with brutal force; his arm 
was twisted. I wish the record to show -=- 

Mr. Pool. State your objection. 

Mr. Gutman. I am objecting, sir, to the violence which 
was perpetrated upon my colleague; he was being choked and he 
was being removed from this room. 

Mr. Pool. The lawyer was not following my instructions to 
sir down, and after continuing to argue with the Chair, I 
instructed him to sit down ana then I had him removed. That 
4s the record. 

Mr. Gutman. JI have an objection, sir. 


Mr. Pool. State it. 


Jo 2732 


Mr. Gutman. I wish to state on the record at this point 
that I move that this witness be dismissed, that no further 
testimony be taken from him. This court -- this committee has 
gone on record before and it has proved itself again and again 
to have two types of witnesses -- a friendly witness and an 
unfriendly witness. 


Mr. Ashbrook. What is new about that? 


Mr, Gutman. It has established rules and procedures by 


which it treats -- I beg your pardon, sir, courts don't eall 
witnesses. : 

Mr. Pool. State your objection. 

Mr. Gutman, I am stating my objection as to the presence 
of this witness before this committee in open session. This 
witness has obviously testified to you gentlemen before; you 
know everything he has to say. If this were a legislative 
hearing in order to determine facts for legislators toi make 
rulings ans recommendations upon legislation, you don't need 
to expose whatever this man has to say. : 

Mr. Pool. You are argumentative now. Do you have any 
further objections? 

Mr. Gutman. I certainly do. 

Mr. Pool. All right. 

Mr. Gutman. The testimony you have already pages in 
order for you to bring it forth now in public, whether it is 


defamatory of any individual or not, we do not know, because 
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we have not had an opportunity to inspect the minutes of the 
previous testimony of this witness, and I now move that we be 
granted the opportunity right now to examine that testimony 
and that this hearing be adjourned until we have had such 
opportunity. Will you Bui bank motion, sir? 

Mr. Ashbrook. Mr. Chairman, it is very obvious that the 
attorney, while being very zealous of his client, does not 
understand the rules of Congress. In legislating, we clearly 
have the right to delve into all aspects of the matters before 
us whether they be friendly witnesses or unfriendly witnesses. 

I respect the zeal that he has for his client, but he 
should be overruled. He should be reminded once more that the 
role of the attorney before a legislative committee is not to 
make tirades, not to make speeches, but to advise his counsel 
and for that purpose only. For that purnose I suggest that he 
be overruled, 

Mr. Pool. Further comment? 

You are overruled. 

Mr. Kunstler. Mr. Chairman, I have a motion at this time. 
I want the chairman to order my colleague, Mr. Kinoy, returned 
to this committee room. He is an attorney for the witness, two 
witnesses, before this committee. By your action, you have 
deprived those witnesses of an essential member of their 
defense team. I think it is in order for you to order the 


marshals to return him to this room. 
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Mr. Kinoy and I would suggest that it is in aeaee for you 
to apologize to Mr. Kinoy, a member of the Bar of the United 
States Supreme Court and a member of the Bar of the State of 
New York and a Professor of Law at Rutgers University. 

I ask that you do both things that I have requested; if 
not, the record will indicate that a witness is without counsel 
before this committee, and that violates your own rules. 

Mr. Pool. I will tell you this. 

Mr. Ashbrook. What witness? 

Mr. Pool. Let me answer this. I am not going to have 
any lawyer, witness, or anyone else disrupt the proceedings in 
this room, and if they are fit to do so, they are going to be 
removed from the room, and that is exactly what happened a few 
minutes ago. 

Mr. Kunstler. He was talking with Mr. Ashbrook and ie was 


courteous and Mr. Kinoy was courteous. 


Mr. Pool. He disobeyed my instructions to sit down, and 


I had him thrown out of the room. 

You are overruled. 

Mr. Ashbrook, Mr. Chairman, the attorney oss make one 
point that is not correct and that is the fact that thane is 
no witness before the committee at the present time that needs 
a lawyer, so he was not correct in saying that. | 


Mr. Pool. That is right. 


Mr. Ashbrook. There is a witness in this room without an 


attorney. 


Mr. Pool. If the attorneys have no further objection, 


please sit down. 

Mrs. Axelrod. I have an objection. 

Mr. Cutman. Mr. Teague is without counsel of his choice. 

Mr. Pool. We have heard that. Please sit down. 

Mr. Gutman. I have another objection. 

Mr. Ashbrook. I think the attorney should be readmitted 
to the room if he behaves in a courteous and noncontemptuous 
manner. 

Mr. Pool. I have no objection to that if he is going to 
maintain order and decency in the hearing and act like a 
lawyer should. 

Mr. Gutman. I think it is an insult to the Bar to require | 
a statement that he will be a good boy. Of course he has been 
and will be. 

Mr. Pool. I think he has already done a pretty good job 
of discrediting the Bar in the way he acted in here. 

Mr, Gutman. Our opinions differ, sir. 

Pool. All right. 

Gutman. Mr. Chairman, may I be heard? 

Pool. Let's take one at a time. Do you have any 
further objections? 

Mr. Kunstler. I don't know what you are going to say 


about my client. 


J 277a 218 


Mr. Gutman. Mr. Ashbrook indicated I was unfamiliar with 
the rules of this committee and the rules of a legislative 
hearing. I disagree entirely. Whatever rules you may pass, 
sir, whatever rules you may have and enforce, each of them is 
subject to provisions of the Constitution: of the United 
States. It is perfectly obvious -- | 

Mr. Pool. Why don't you argue that in court. We are not 
going to argue it before the committee. We are operating under 
the rules of the House. 

Mr. Ashbrook. I merely say when you referred to what you 
feel is a general right of cross-examination, you certainly 
know this does not pertain to legislative hearings. | 

Mr. Gutman. I beg your pardon, sir; I was not referring 
to cross-examination at that point. I was referring to the 
obvious fact that this witness is here not to give information 
to this committee but to make statements of exposure tor the 
sake of exposure, an instance of unconstitutional procedure 
beyond the power of this committee. | 

Mr. Pool. I think the American people are going to be 
interested in what this witness has to say, especially in view 
of what the previous witness admitted. I think that tte 
American people and the people in this room and the Congress 
are very interested in what he is going to say and we ane 


going to hear what he is going to say. 


Mr. Ashbrook. If it is clearly related to the legislative ; 
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matter before the committee, it will be developed. 
Mr. Pool. Are you through? 
Mr. Gutman. For this moment. 
Pool. Will you please remove yourself. 
Kunstler. You have not ruled. 
Pool. Overruled. If he will come in here and make a 
statement -- 
Mr. Gutman. Why don't you ask him and present it to him. 
Mr. Kunstler. You are not going to humble my colleague, 
Mr. Pool. I want him in the hearing room. 
Mr. Pool. We will bring him back in the courtroom but he 
knows what is going to happen if he creates another disturbance. 
Mr. Kunstler. Have the marshals bring him back and I will 
sit down. 
Mr. Ashbrook. I know this is not a courtroom. 
Mr, Kunstler. Perfectly clear. 
Mr. Forer. My request is relevant to what you are saying 
now. I do not represent the client that Mr. Kinoy represents; 
I represent an entirely different client but I have been an 
attorney before the committee for many years. I want to point 
out to the committee that the treatment of Mr. Kinoy raises 
more than the question of depriving a witness of his attorney; 
it also has, in my opinion, an intimidatory effect upon lawyers 
for other witnesses, and I don't think that that would be 


removed by calling him in and saying if you promise to do such 


and such <= 
Mr. Ashbrook. Nobody is saying any such thing as that. 
Mr. Pool. As an attorney he should know how to act and 
I will take a chance on that. I want to warn all of you that I 


am going to maintain decorum in this room. 


Mr. Forer. Mr. Chairman, I need no warnings, t assure you. 


Mr. Pool. Bring the gentleman back in. 

Mrs. Axelrod. I am one of the counsel in the Krebs case 
scheduled for the court this afternoon. I would demand that 
there be a recess for the purpose of preparing an immediate 
transcript of the testimony of this committee from the time 
this witness took the stand until the present time. I believe 
it is essential for the proper conduct of the case this after- 
noon and I hereby demand that the court order a recess in 
order that the stenographer prepare the transcript for that 
purpose. 

Mr. Ashbrook. Again I remind Mrs. Axelrod that this is not 
a court. 

Mr. Gutman. This is before the court as we will all be 
this afternoon. 

Mr..Ashbrook. When you say "we," I will not be there. T 
don't know about you. 

Mrs. Axelrod. Contrary to statements made here, Mr. Kinoy 
was choked and violently choked, his face was red and bloated 


there was a marshal's arm around his neck, he could hardly 
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talk. I want the record to show the violence with which he 
was removed was unnecessary to remove a man under any circum= 
stances. 

Mr. Gutman. I think the record should show Mr. Kinoy is 
five feet two inches tall. 

Mr. Pool. You had your say here. 

Mrs. Axelrod. I have not had a ruling, sir, on my motion 
for a recess for’ the purpose of preparing a transcript. 

Mr. Pool. You are overruled. 

Mr. Donner. I have practiced before this committee almost 
for a generation and I have never seen the brutal treatment 
afforded the counsel or any physical interference of counsel 
that has occurred here, and, frankly, Mr. Pool, I am frightened. 
I regard this hearing as a sort of an armed camp. I never saw 


anything like this before. 
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Mr. Pool. I think that American people don't really know 
what is going on and they are finding out in this hearing. I 
think that is a wonderful thing that these things are soataie 
out. I am glad some of these witnesses are talkinglike they 
are and admitting some of these things. I think it is wonder- 
ful that these things are coming out. I am frightened from 
another reason than you are. I am trying to be fair as I 
can. I am going to conduct this witness and you are not going 
to interrupt and no other lawyer is. 

Mr. Donner. Let me conclude. 

Number two, I saw Mr. Kinoy choked, strangled. Now that 
was not necessary. 

Mr. Pool, Well, Mr. Kinoy was resisting an officer and 


he should not have done that. 


Mr. Nittle. I state for the record, Mr. Chairman, it did 


not appear to me that counsel was being strangled by any 
police officer at all. 

Mr. Gutman. Perhaps you didn't see it, I saw iti 

Mr. Pool. The officer was leading him out. | 

Mr. Ashbrook. Inasmuch as there is no pemding motion 
before the committee, we will proceed, 
Mr. Gutman. I move the Chairman apologize to the entire 


bar of the United States of America, 


Mr. Pool. You sit down or you will be removed from the 
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Mr. Gutman. I request vermission to stay here, sir. 

Mr. Pool. We are going ahead with the questions now, 

Mrs. Axelrod. Has Mr. Kinoy been brought back? 

Mr. Gutman. I want to stay here until my colleague is 
here and in good health. 

Mrs. Axelrod. Mr. Kinoy cannot properly present his 
elient unless he hears this testimony. 

Mr. Pemberton. I have not been heard. I ask permission 
to observe that I do not yet see Mr. Kinoy return as per the 
committee'ts order and I do solemnly ask the committee to recess 
until Mr. Kinoy is here and until whatever the outcome of the 
argument is. 

Mr. Pool. The committee cannot be responsible for the 
whereabouts of Mr. Kinoy. 

Mr. Gutman. You certainly can, That man was obviously 
in physical distress and he was an ill man, and if he requires 
medical attention this committee had better get it to him fast. 

Mr. Pemberton. I have not completed my motion. 


Mr. Pool. You will ask your colleague not to interrupt 


Mr. Pemberton. I think the Chairman interrupted me, sir. 

The motion is that the recess continue until Mr. Kinoy is 
here, until we are able to observe that he is able to represent 
his client during the time testimony concerning his client is 


taken and that there be no further proceedings until we are 
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sure that that is the case. 

Mr.Ashbrook. The Chairman can determine if Mr. Kinoy is 
outside the door. 

Mr. Gutman. Would they do it, please? 

Mrs. Axelrod. I request that the marshal report to the 


Chair as to where he took him. 


Mr. Pool. Officer at the door there, is Mr. Kinoy outside 


the door there? 

The committee will recess for five minutes. 

Mr. Kunstler. We have heard the man is under arrest. 

Mr. Gutman. Where is he? This committee eanhot receess in 
these circumstances. 

Mr. Pool. The committee is in reeess, 

(Whereupon a short recess was taken, ) 

Mr. Pool. Everyone take your seat. I have a statement 
to make. 

Mr. Kunstler. We will take our seats -- 

Mr. Pool. TI have:avstetement to:make so correct allega-. 
tions which now stand on the record. 

First, that counsel who was removed for disrupting the 
hearings, he was not merely stating objections but was dis- 


orderly. I had warned him to desist and he refused repeatedly. 
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I have every reason to believe that he is familiar with the 
rules of the committees as they apply to counsel. I will now 
read the rules at this time. 

Section -VIII - Conduct of Counsel. Counsel of a witness 
shall conduct himself in a professional, ethical, and proper 
manner. His failure to do so shall, upon a finding to that 
effect by a majority of the Committees of Subcommittee before 
which the witness is appearing, subject such counsel to disci- 
plinary action which may include warning, censure, removal of 
counsel from the hearing room, or a2 recommendation of contempt 
proceedings. 

In case of such removal of counsel, the witness shall have 
a reasonable time to obtain other counsel, said time to be 
determined by the Committee or Subcommittee. Should the witness 
deliberately or capriciously fail or refuse to obtain the serv- 
ices of other counsel within such reasonable time, the hearing 
shall comtinue and the testimony of such witness shall be heard 
without benefit of counsel. 

I want to point out the witness before the committee today 
is not represented by the lawyer who was thrown out of the hear= 
ing room. I also wish to state that lawyers are not privileged 
people; they as lawyers have a greater responsibility to conduct 


themselves in an orderly and decorous manner than others do, and 


I would ask that the lawyers do so who are here today. 


I want to further state that when you have objections to 


MOTION FOR ARREST OF JUDGMENT 


COMES NOW, the Defendant, Arthur Kinoy, by counsel, and 


ig le 


moves the Court to arrest its judgment of August 19, 1966, in. 
Ft Ce etd 

the above captioned matter in that the Court lacked jurisdictjop yl, 

BDF 

yd 

to try the Defendant for the’ alleged offense on the grounds, among [ 


’ 


others that, 


1. 


attendance before a Court or legislative proceeding. rccgrtsoeiy| 

all proceedings following or dnpendent upon such arrest abe void. 
2. This Court has no jurisdiction to try an actorner for - 

alleged misconduct before a “Congres siouay Committee which a ero 


misconduct occurred in the midst of, and arose out of representa~ 


. certainly not unless such Sub-Committee acting in accordance with 


its rules determineSthat there has been such misconduct. Rule 


. ; hs 
tion of a client : before such committee, in any case and te 
| 


VIII of the Rulesof the House Committee on Un-American Activities 
provides, "conduct of counsel. Counsel for a Witness shall 


conduct himself in a professional, ethical and ‘proper manner. 
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His “Failure to do so shall, upon a finding to that effect by 2 
majority of the Committee or Subcommittee before which the 
witness is appearing, subject such counsel to disciplinary 
action which may include warning, censure, removal of counsel 
from the hearing room, or @ recommendation of contempt proceedingd? 
There was no determination by a majority of ee Committee that 
there was misconduct on the part of the Defendant. 

3. ThexStatute relating to disorderly conduct and in 
particular those portions which refer to “loud and boisterous 
language" does not apply to language of a member of the Bar used 
in the midst of legal argument before a legislative committee 
of Congress. Further, a member of the Bar is privileged from 


prosecution by this Court because of the manner of his legal 


argument before a congressional Committee. 


4. and for all other reasons heretofore presented to the 


court. 
The Defendant respectfully requests leave to file a 
written brief and to present oral arguments in support of the 


above motion for arrest of judgment. 


ARTHUR KINOY 


By Counsel 
Fas eC 
ee es Le aant 


Phillip d- Hixrschkop 
Suite 503 

1025 Vermont Avenue, N.W. 
Washington, D. C. 
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IN THE DISTRICT OF COLUMBIA 
COURT OF GENERAL SESSIONS 
J Cripig) Division 
DISTRICT OF COLUMBIA, 


Plaintiff, 


v. No. DC 23093-66 


ARTHUR KINOY, 

Defendant. 

AMENDMENT AND SPECIFICATION OF 
MOTION FOR ARREST OF JUDGMENT 

COMES NOW, the Defendant, ARTHUR KINOY, by counsel, 
by way of amendment and specification of the motion in arrest 
of judgment heretofore filed on August 24, 1966, adds the = 
following: 

1. The information fails to charge an offense. 

2. I£ the Statute, D.C.Code § 22-1107, is 
interpreted so that the information is considered as charging an’ 
offense, then the statute is unconstitutional on its face and 
as applied on the grounds of vagueness, due process of law, 
and the First and Sixth Amendments to the eoastatucion de the 


United States. 


ARTHUR KINOY 
By Counsel 


Counsel for Defendant 


Philip J. Hirschkop 
Suite 503 | 

1025 Vermont Avenue, N.W. 
Washington, D. C. . 
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This vii a motion in arrest of judgment. The principal 
1 
argument ceing advanced is that defendant's conduct may 


be reached, if at all, only by contempt proceedings, not 
by a prosecution for Gisorderly conduct. The latter, it 
4s said, has a “chilling effect" upon the Bar, and violates 
various statutory and constitutional provisions. 
me 
The rules of the House Committee on Un-American 


Activities limit counsel's role at hearings to “advising 


ee 


1/ It is also contended that the information fails to 
D.C. Code § 22-1107 incorporates the 
f breach of the peace (see Hill v. 
Unitea States, 22 A B.C. 395, 402 (1903); Masters v. 
Unitec States, D.C. 350, 355 (1914); Hamilton v. 
Gnitea Scases, 26 App. D.C. 382, 385 (1905); Tyner v. United 
States, 23 App. D.C. 324, 358, 359 (1904); United States’ 
vy. Davis, 72 F. Supp. 749, rev'd, 83 U.S. App. D.C. 99, 
cert. cenied, 334 U.S. €49; see Durham v. United States, 94 
U.S. App. D-C. 228, 240, note 45), which ineluded such dis- 
crderiy conduct as loud end boisterous talking (Commonwealth 
v. Hoxey, 16 Mass. 384 (1920); 24 Am. Jur. 2d Distursing 
Meetings §1 (1966); State v. Watkins, 123 Tenn. 502, 130 
S.W. 659 (1910)). Even if it be assumed that the charge was 
laid uncer that portion of the statute which requires 2 
showing that "any person" was assembled, it weuld make no 
eifference, for this means only thet the offense was com= 
mitted in the presence of oth’ rs (ef. Morris v- District of 
Columbia, 31 A.2d €52 (1943),). The offense was so committed 
here, and had this issue teen raised at any time curing the 
trial, the prosecution would have been permitted to amend 
the information to conform to the evidence. The Court would 
be reluctant to assume that this is a defect which cannot be 
rectified oy amendment, for that would mean that the statute 
cannot conceivaodly be appliec to an assembly of the kind here 
involved and that legislative meetings therefore cannot, under 
present law, be protected from disorderly persons. See pp- 
10-11 infra. Such a construction should hardly be favored. 
It may be noted that the District of Columbia Court of Ap- 
eals has on 2 number of occasions upheld convictions under 
section 1107 on the basis of informations in all pertinent 
respects identical to that used here. Finaliy, D.C. Code 
§ 22-3111 does not contain the element of assembly. 


‘ 
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the witness as to his legal rights. Counsel is precluded 
from cross examining other witnesses or from presenting 


2/ 
oral argument. Similar limitations have been upheld by 
3 


the Supreme Court. 

On August 15, 1966, defendant's law partner sought to 
cross-examine a witness in contravention of the committee's 
rules but was not permitted to do so. The next day, de- 
fendant's partner made the same request on behalf of another 
client, who, he said, would be defamed by the testimony 
about to be elicited, but again the request was denied in 
accordance with the committee's rules. Deferdant then stated 
that he was "also. . . an attorney” for the same elient and 
pursued the same request which had just been deniec. De- 
ferndant's effort was likewise rejected, but he persisted 
in his demand. The chairman a number of times ordered de- 
fendant to stop, he repeatedly rapped his gavel to keep order, 
ane he told cefencent again and again to be seated ~~ jall 
to no avail. UDeferdant's voice increased in volume as he 
attempted to drown out Loth the chairman's voice and the 
gavel, and he failed to take his seat. Ultimately, after 
defendant had disregarded a final order to sit down, he 
was ordered ejected and was removed from the hearing room. 
Throughout this episode defendant was loud and boisterous 


and he continued to be loud and boisterous while he was 


2/ Rule VII, Rules of Precedure, fouse Committee on Un- 
American Activities. 


3/ Hannah v. Larche, 363 U.S. 420, at 443-445, 485 note 7. 


yy 
being removed. 


Defendant argues that his conduct was protected be- 
cause he was engaged in legal argument designed to secure 
for his client the right of cross-examination or to make 
a record that cross-examination was not being allowed. 
There are several difficulties with this position. 

First. The committee's rules provide no role what— 
ever for one who, as this defendant, represents someone 
other than the witness on the stand. Since defendant 
thus had no standing to engege in legal argument in the 
first place, the contention that his argument was protected 
from interruption is "pootstrap” at best. Second. Even 
4f it be assumed that defendant had somehow achieved the 
status of counsel within the meaning of Rule VII, he still 


was not entitled tc present argument because, unlike court 


rules, the rules of the committee exnresesy prohibit the 


presentation of legal argument by counsel. Third. It was 


a 


4/ It is, of course, @ violation of the statute to be 

joud and boisterous whtle beirg removed from a committee 
hearing pursuant to the chairman's order. Inasmuch as 
defendant was not “Neounsel" within the meaning of Rules 

VII and VIII of the Rules of the House Committee on Un- 
American Activities, his ejection was governec. oY Rule 26(a) 
of the Rules of the House of Representatives. c*. United 
States v. Miller, 152 F. Supp. 781, 783 (D.C. D.C., 1957) > 
rev'd on other grounds, 104 U.S. App. D.C. 30. 


5/ Rule VII, which delineates the funetion of counsel at 
committee hearings, provides that “the participation of 
counsel during the course of any nearing and while the 


witness is testifying shall be limited to advising said 
witness es to his legal rignts" (emphasis added). 


6/ Rule VII provides that "counsel shall not be permitted 


to engage in oral argument with the Committee, but shall 
confine his activity to the area of legal advice to his oe 
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perfectly obvious long before defendant was asked to sit 
down that the committee was not about to deviate from its 
rules by allowing just this particular lawyer to crosp- 
examine just this particular committee witness. As for 
making a record, that, too, had been made long before the 
situation came to a rega In short, prolongation of the 
argument served no conceivable legitimate purpose. Fourth. 
Even legal argument must be kept within bounds; it may 

not be offensive; and it may not deteriorate into a per- 


sistent effort to drown out the voice of the presiding of- 


ficer. 


Attorneys and defendants have many times aa held in 
/ 


contempt of court under similar circumstances. In Jones 
v. United States, 80 U.S. App. D.C. 109, 151 FP. 2d 289 


a Se re er i 
client." The Chief Justice,speaking for the Court in Yellin 

v. Unitee States, 374 U.S. 109 (1963), stated that,after 
counsel for a witness before the House Committee on Un-American . 
Activities had unsuccessfully attempted to bring a matter 

tothe attention of the committee, he "would not have been 
justified in continuing, since Committee rules permit counsel 
only to advise a witness, not to engage in oral argument with 
the Committee. Rule VII (B)" (374 U.S. at 112). Compare the 
response of defendant here, who, when the chairman remonstrated 
with him for arguing in violation of the rules, replied, 

"of course lawyers always argue questions, Mr. Chairman" (Tr. 


197). 


T/ Defendant hed just stated that he wanted the record to 
show thet he was taking “strenuous objection" to the failure 
to allow cross-examination; yet, after being told to be 
seated, instead of complying, he began once more to make 

a statement ostensibly for the record. 


8/ See, e.g., Sacher v. United States, 343 U.S. 2); 
Hazlinan v. united States, 162 F. 24 890 ips oa ae 
cert. denied, 341 U.S. 952; United States v. Gelan 
F. 24.72 (C.A. 2, 1962); United States v. Landes, 97 SF ra 
378 (C.A. 2, 1938); McInnis v. United States, 191 F. 24 
157 (C.A. 9, 1951), cers. denied, 322 U.S. 953; United 
States v. Hall, 176 F. 2d 163 (C.A. 2, 1949), cert. denied 
336 U.S. 851. ae 
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(1945), a case with striking factual parallels to the instant 
case, the U. S. Court of Appeals for this Circuit upheld 
a contempt conviction of 4 defendant acting as his own at- 
torney who continuec to press 2 particular legal point 
after it had repeatecly been overruled and he had several 
times been told to stop. Said the court (89 U.S. App. 
D. C. at 110): 
— ne 
Whenever’ counsel or a defendant on trial 

or a witness oversteps the pounds of propriety 

and refuses to heed the admonitions of the 

court or to obey in the presence of the court 

a lawful order of the court, he commits an act 

of contempt. Appellant, in persisting to ad- 

dress the court in relation to a matter about 

which the court had already ruled, after being 

repeatedly warned, was guilty of conduct sub- 

versive to due and orderly procedure in the 

courtroom, and tending to obstruct the due ad- 

ministration of justice, and such an offender 

ought to be, and properly was, disciplined. 

‘Ex parte Terry, 128 U.S. 289, 9 S. Ct. 77, 

32 L. Ed. 405. 

tL 

Vigorous legal argument on behalf of a client is not 
only the privilege of an attorney; it is his duty. Courts 
will not be enlightened on the issues if the positions of 
the parties are not advocated with vigor and intelligence. 
More important, the protection of the rights of citizens -- 
particularly when issues of great cortroversy and emotional 
content are involved -- aepene voon the steadfast determin- 
ation and fearless performence of counsel. Yet this ob- 


viously does not mean thet counsel cen do as he pleases. 
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There are limits; ané in each individual case it is the 
duty of the trier of facts to determine whether or not 

the limits of the permissible were transgressed. From 

wnat has been related above concerning the defendant's 
actions, it is clear that his conduct exceeded the bounds 
of legitimate legal argument anc representation, was there- 
fore neither protected nor privileged, and (as in the Jones 
case) could have been punished as contempt. For that’ ‘reason 
it is difficult to perceive what basis there is for the 
contention that the disorderly conduct conviction would 


have a "chilling effect" upon or would intimidate attorneys. 


sel 


This conviction renders nothing illegal that would 
not have been illegal in any event. It does not extent 
by one iota the area of impermissible conduct. If it 
did, this Court would be the first to resist the extension. 
All it does is to uphold the propriety of one form of 
punishment proceeding (disorderly conduct) where another 
(contempt) has commonly been available. 

Defendant argues that there is a great quaittatave 


difference between a straight criminal charge and a criminal 


G. 
contempt charge, and that the former is less proper and 
e ° 


less legitimate than the latter. Quite the opposite is 


true. 


—_ 


9/ In its brief enicus curiae in United States v. Barnett, 
376 U.S. 661 (1564), the American Civil Liberties Union 
contended that "in 'normal and ordinary', as distinguished 
from 'technical usage, there can be no difference’ between 
criminal contempt and eny other crime" (p. 15). It may 

be noted that in England contempts are misdemeanors. 


Halsbury, Laws of England 280. 
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Bisorderly conduct is a “*erime" within the meaning 

of the Constitution, and a prosecution for disorderly con- 
duct accordingiy proceeds in accordance with the meticulous 
constituticnal protections applicable to criminal prosecu- 
tions generally. Punishment for contempt of court, on the 
other hand, may be imposed summarily, without any procedural 
safeguards whatever. All the judge needs to do in a 
contempt matter is to make 4 finding that the defendant is 
in contempt, and, after giving him a chance to make an ex- 
planation, impose the punishment. Summary contempt (which 


this would be) dispenses with the usual criminal safeguards 


of notice or hearing, indictment or information, bill of 
particulars, jury trial, issuance of process, evidence, 
or argument. Moreover, tne maximum sentence is normally 
not fixed by the legislature put is within the discretion 
of the ieee 

The use of the contempt power wnere the regular eriminal 
process is available has frequently been criticized by 
thoughtful civil libertarians for just these reasons. Thus, 
Mr. Justice Black, dissenting in Green v. United States, 
356 U.S. 165, 194 (1958), called the summary contempt 


power “perhaps, nearest axin to ecespotic power of any power 


10/ The relative simplicity of conterpt is undoubtedly 
the reason why there are so few convictions for disorderly 
conduct for misbehavior before tucGicial or quasi-judicial 
tribunals. But ses State v. Svurges, 4& Mo. App. 263 
(1892); State v. Smith, 318 A.de ity (N.J., 1956). Judges 
are not Tikely to bother with she move cumbersome criminal 
process when they nave the power to proceee swiftly and 
summarily by contempt. 
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existing under our form of government," and referred to 

the procedures used to punish ccntempts as "arbitrary" 

(356 U.S. at 196, note 5) and "dangerous" (356 U.S. at 200). 
In the same opinion, Justice Black characterized contempt 

as "the offense witi the most ill-defined and elastic contours 
in our law [waich]} is new punished by the harshest procedures 
known to that law" (366 U.S. at 200). The American Civil 
Liberties Union in its amicus curiae brief in the Barnett 
case (supra note $) criticized the summary contempt procedure 
as an “anomaly” (p. 1), in which the judge's power 4s 
“virtually limitless as to the scope of the offense, the 
means of punishment and the procedure employed" (p. 6). 


It is illogical and contrary to human experience to 
suppose that the use of the complex, cumbersome, and care- 
fully regulated criminal process instead of the swift and 
summary contempt process, to reach the same conduct, would 


innibit or intimidate anyone. 


Acceptance of defendant's broac position -- that, 


because of tne availability of contempt, Gisorderly con- 
duct laws may not be employed to reach the misconduct of 
those appearing before courts or legislative bodies ad 
woulé iunnose the use of a procedure (contempt) potentially 
far mcre oppressive end far more readily subject to abuse 
than the normal criminal process which defendant would 
discard. That approach would require in every case the 
invocation of a greater, more unbridled power, where a 
lesser, more cirewunseribed power might well be adequate 


to do the job. This is undesirable both from the point 
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of view of the Cefencants who would be affected by this 
strange doctrine as well as from the larger perspective 
of the protection of civil liberties. 

On the other hand, to the extent that defendant at- 


tacks the use of disorderly conduct laws more narrowly 
il/ 
(that 1s, only in their congressional setting), the 


argument is likewise unpersuasive, but for the opposite 


reason. For the fact 4s that -- as will be shown infra -- 


elimination of the disorderly conauct. sanction to punish 
misconduct before 2 legislative committee would leave no 


sanction at all. In other words, defendant would have the 
12/ 
Court construing the disorderly conduct law as being 


inapplicable to the present situation on the theory 
that it would displace another renedy (contempt), when, 


as a practical matter. no such remedy exists. 


a 


l1l/ It is unclezr now any logically ecnsistent cistinction 
can be drawn between disorderly conduct before a court and 
such conduct befcre a legislature cormittee. If, as shown 
supra, the criminal law is appropriate to misconduct in a 
judicial setting, it is equaliy appropriate to misconcuct 
pefore a legislative committee. ; 


1z/ The szatute itself contains none of. the exceotions 
defendart would read into it, but covers disorderly con- -- 
dguct wherever it cecurs in tne District of Columbia. 
Moreover, as D. C. Code § 22-3111 shows, Congress in- 
tended to cover disorderly conduct within government 
buildings. 


TIL 
Defendart maintains that his conviction constitutes | 


an invasion cf legislative prerogatives by the court ane na 
a violation of the principle of the separation of powers. 


It is dcoubsful thet defendant has standing to raise 
this issue. The privilege, if Va is that of the legis- 
1 1 


lature, not that of defendant, and the legislature has | 
15/ 
not asserted it. | 


Moreover, these proceedings, far from being an 
interference with the legislature, are an essential aid 
to its orderly operation. If an exception with respect 
to congressional hearings were to be read into the dis- 


orderly conduct law (in spite of its all-inclusive language 


13/ Defendant also suggests that tre matter must be de- 
cided by the tribunal which heard the misconduct or not. 
at all. But it is to defendant's sdvantage to have the. 
controversy heard by 2 different, and therefore presumably 
more impartial, tribunal. Cf. Offutt v. United States, | 
348 U.S. 11 (1954); Cooke v. United States, 267 U.S. 517, 
539 (1925); United States v. Brad:, 295 F. 2d 879 (C.A.. 
6, 1961), rev'é on ctner grounds, 270 U.S. 230. | 


s 
Louisiana, 272 U.S. 312 (1926). 


14/ Cf. Ponzi v. Hessenden, 258 U.S. 254 (1922); Hebert v. 


15/ On the merning of the trial, the United States Attorney, 
at the request of ccunse) for the committee, moved to qu2sh 
certain sudpoenaes which had. been issuec in tnis case. The 
commitsee could have at the same time represented that it 
considered defendar.t's +rial to be an invasion of its pre- 
rogetives. It did not co so. Moreover, a number of other 
persons had been charged the previous day with disorderly 
conduct upon their ejection from the hearing room, to the 
knowledge of the committee and without its objection. cr. 
Chapman v. United States, 8 App. D.C. 302, 310-11 (1896). 


16/ 
and in spite of a long-standing contrary assumption) 


there would be no effective sanction whatever for disruptive 
conduct before the Congress. 

Tne only contempt of Congress statute (2 U.S.C. § 192) 
applies solely to refusals to testify or to produce evidence -- 
not to contumacious or disorderly behavior generally. The 
only conceivable non-judicial remedy is a trial before the 

entire House of Representatives -- @ procedure which was found 
to be so impractical that it has long been in disuse. 
In other words, if the disorderly conduct charge is struck 
down on the theory that its use 4nvades congressional pre- 
rogatives, Congress would be unprotected from disruptive and 


contumacious tactics. The day such @ decision is announced, 


anyone appearing before a congressional committee, whether 
17/ 


as a witness or as an attorney, could be as disruptive 


Sain a NLT 


16/ Thomas Jefferson's Manual of Parliamentary Practice, 
which still governs the proceedings of the House of Repre- 
sentetives, states that Congress "may provide by law for 
an undisturbed exercise of their functions, e.g. for the 
punishment of contempts, of affrays or tumult in their 
presence, &C.; ftut until it acts Congress is not unpro- 
tected]...the ordinary magistrates and courts of law being 
open and competent to punish all unjustifiable disturbances 
or defamations. . ." (p. 56) [presumably under the common 
law of crimes]. Ronald Goldfarb, in his excellent book "The 
Contempt Power” (1963), likewise assumes that "misconduct 
before Congress would be covered by some prevailing preach 
of the peace statute. . ." (p. 303). 


17/ This immunity would actually extend to one whose re- 
Tationship to the proceedings is much more tenuous. A 
mere claim of standing -- such as this defendant asserted 
(see Dp. 3 supra) _- would confer immunity from sanctions 
for disruptive conduct. 
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18/ 
as he pleased, secure in the knowledge that no effective 


sanction was availaole. 

For obviously a court could no more pick and choose 
among legislative committees, by deciding to protect the 
proceedings of only some of thém from disorderly conduct , 
than the Executive could decide, with propriety, to en- 
force the orders of only some of the courts. Thus, to 
leave one congressional committee defenseless against. 
disruption is to leave 2li committees at the mercy of 
unruly tactics. A naunber of House and Senate Committees 
Geal with issues which arouse emotion and passion in many 
quarters; there must surely be sore individuals who would 
not hesitate to interfere with the work of these bodies 
if they felt they couic do so with impunity. 

History teaches that, in a constitutional democracy 
such as ours, unpopula” individuals or minorities depend 
far more heavily upon the protecticn of the processes and 
procedures of courts ane legislative assemblies than does 


the majority (which in the last analysis has the strength 


18/ Disorderiy conduct is not confined to loud 

ous talking but includes many other breaches Sgr ay 
Moreover, defendant has provided no tenable distinction 
between immunity from criminal prosecution for disorderly 
conduct and immunity from other aspects of the criminal 
law (e.g., intoxication, assault, or worse). 


to protect its interests withcut the intervertion of 


orderly legislative and judicial processes). Civil liberties 


are not advanced when disruption of those processes 13 en- 
couragecé by being permitted to gc unpunished. 


The motion is cenied. 


/s/ Herold H. Greene 
o UDGE 


September 29, 1956 
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Brief Description of Judgment or Orde 
on August 24, 1966 for *rrest of the Judgment of August 19, 1966 finding 
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Where confined, if not on bail: itted to bail 0. 


The above-named appellant hereby appeals to the District of Columbia Court of Appeals 


from the judgment or order above-mentioned. 
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DISTRICT OF CCLUMBIA CCURT OF GENERAL SESSICNS 


Criminal Division 
DISTRICT OF CCLUMBI4 ) 
Plaintiff ) 
vs. ) CRIMINAL ACTION NO. 
' D.C. 23093-66 
ARTHUR KINOY ) 
Defendant ) 
STATEMENT CF 2RRCR 
1. The Court below erred in failing to grant the Motion for Judgment 
of Acquittal. 
2. The Court below erred in failing to grant the Motion to Dismiss the 
Information. 
3. The Court below erred in failing to grant the Motion in frrest of 
Judgment. 


4. The information failed to charge an offense. 


5. Upon the facts adduced, the defendant has not been proved guilty 


beyond a reasonable doubt of any offense. 

6. If the facts adduced are deemed to sustain the conviction under 
any statute of the District of Columbia, such a conviction is a denial of due 
process of law and of the defendant's rights under the Constitution of the 
United States, including, but not limited to, the First, Fifth, and Sixth 
Amendments thereto and such statute is unconstitutional as applied. 

7. If the facts adduced are deemed to sustain the conviction under 
the common law, such a conviction is a denial of due process of law and 
of the right of the defendant under the Constitution of the United States, 


including, but not limited to, the First, Fifth, and Sixth “mendments thereto 


J 303a 


8. If the facts adduced are deemed to sustain a conviction under the 
common law or under any statute other than D.C. Code § 22-1107, such a 
conviction is a denial of due process of law. : 

9. The conviction is violative of the requirements of the Chaaticiice 
of the United States for the separation of powers. 

10. The prosecution and conviction are beyond the juriediction of the 
Court of the District of Columbia. : 

ll. The conviction violates the privileges of a member of the bar 
to be free from prosecution under the ordinary criminal process for matters 


arising out of the presentation of oral argument. 


12. The arrest and subsequent conviction of the defendant violate 


the privileges of a member of the bar to be free from arrest in the midet 
of oral argument. 
13. The conviction violates the provisions of the First, Fifth and 
Sixth 4mendments of the Constitution of the United States in that there was 
eo Veg 
no charge or finding of a specific impeet to commit an offense within the 


power of Congress to punish. 


Philip J. Hirschkop, Attorney for Defendant 
Suite 503, 1025 Vermont Avenue, N.W. 
Washington, D.C. 

548-7777 


DISTRICT OF COLUMBIA COURT OF APPEALS 


No. 4186 
Arruur Kinoy, APPELLANT, 
v. 
Districr oF COLUMBIA, APPELLEE. 


Appeal from the District of Columbia 
Court of General Sessions 


(Argued June 21, 1967 Decided July 25, 1967) 


Anthony G. Amsterdam and Morton Stavis, with whom 
Philip J. Hirschkop was on the brief, for appellant. 


Louis Lusky and others filed a brief as amici curiae 
urging reversal. 


Ted D. Kuemmerling, Assistant Corporation Counsel, 
with whom Charles T. Duncan, Corporation Counsel, 
Hubert B. Pair, Principal Assistant Corporation Counsel, 
and Richard W. Barton, Assistant Corporation Counsel, 
were on the brief, for appellee. 


Before Hoop, Chief Judge, Myers, Associate J udge, and 
Quix, (Associate Judge, (Retired). 


PER CURIAM: Having considered the various points 
raised by' appellant, we are of the opinion that the facts 
of the case are adequately discussed and the law correctly 
analyzed and applied in the well reasoned opinion of 
Judge (now Chief Judge) Greene denying the motion in 
arrest of Judgment.* 


Affirmed. 


1 See also'United States v. Woodard, 376 F2d 136 (7th Cir. 1967), affirming 


convictions for disorderly conduct during hearings by the House Committee 
on Un-American Activities. 
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ARTHUR KINOY, 
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vs. 


DISTRICT OF COLUMBIA, 


) 
) 
) 
) 
) 
) 
) 
) 


Respondent 


PETITION FOR ALLOWANCE OF AN APPEAL 
Petition is hereby made by Arthur Kinoy for allowance of an 
appeal from the judgment of the District of Columbia Court of 
Appeals entered on the 14th day of August, 1967, in a cause 
entitled Arthur Kinoy vs. District of Columbia, No. 4186 in said 
District of Columbia Court of Appeals, in favor of District of 


Columbia against said Arthur Kinoy. 


COUNSEL FOR PETITIONER 


s/ Philip J. Hirschkop | 
RSCHKOP, Esquire 
110 North Royal Street 
Alexandria, be 22314 
836-5550 


MORTON STAVIS, Bsquine 
744 Broad Street 
Newark, New Jersey 


ANTHONY G,. AMSTERDAM, Esquire 
3400 Chestnut Street 
Philadelphia, Pennsylvania 
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United States Court of Apprals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,260 September Term, [9 ¢, 


artim Kinoy, DoF Fs 6 Coit cf Ape ais 


for tho District cf Colsmb'g Cireu:t 


FILED ec 19 1957 


Natben Fectoons 


CLERK 
Before: Burger, fright, and Leventhal, 
Cirewit dodges, in Chanbers. 
ORDER 
@n consideration of petitioner’s petition for the 
@llowance of an appeal from the District of Colurbia Court of 
Sopeals, of the briefs filed with respect thereto and on consid- 
erstion ef the motion of Robert ¥. Drinan, S.J., Jefferson B,’ 
Fordham, Arthur J. Freund, Willerd Heckel, William B. Leckhart, 
anda louis H. Peliek for leeve to file a statement az anici enriae, 
it is 
QGRDERED by the Court that the Clerk is directed te file the 
ledged statement of amici curias and it is 
FURTHER ORDERED by the Court that petitioner's aforesaid 
petition be grented and petitioner is allowed te prosecute his appeal 
in this case from the judgment of the District of Columbia Court of 
Appeals. 
Bor Curie. 


Circuit Judge Burger would deny petitioner's petition for the allowance 
of an appeal frem the District of Columbia Court ef Appeals. 
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2 
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On Appeal from Judgment of the District of Columbia Court of Appeals 
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ANTHONY G. AMSTERDAM, 
3400 Chestnut Street, 
Philadelphia, Pennsylvania 19104, 


PHILIP: fe HIRSCHKOP, 
110 N.|Royal Street, 
Alexandria, Virginia 22314, 


. Anneals ALBERT E. JENNER, Jr, 

uve THOMAS P, SULLIVAN, 

2 woe 135 South LaSalle Street, 
Chicago, Illinois 60603, 


ices DE J. PEMBERTON, Jz., 

American Civil Liberties Union, 
156 Fifth Avenue, 
New York, Ney York 10010, 
| 
MORTON STAVIS, 
744 Broad Street, 
Newark, New” Jersey 07102, 


Attorneys for Appellant, 
i 


ANTHONY G. AMSTERDAM, 
MORTON STAVIS. | 
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Statement of Questions Presented 


1. Whether the utilization of the machinery of criminal 
law to punish an attorney solely because of the tone or 
level of his legal argument before another tribunal under 
the circumstances of this case violates the fundamental 
guarantees of the right to counsel protected by the Sixth 
Amendment, as well as the right to advocacy and legal rep- 
resentation in cases touching the liberties of the First 
Amendment, a right itself protected by the First Amend- 
ment? 


2. Whether the record in this case does not establish that 
appellant has literally been convicted of nothing more than 
vigorous advocacy? 


3. May an attorney be prosecuted under a disorderly 
conduct statute (as distinguished from the contempt pro- 
cedure) solely because of the tone and level of his argu- 
ment before another tribunal? 


4. Assuming the answer to the third question is in the 
affirmative, 


a) Does not the allegedly offended tribunal have to 
make its own findings that its processes have been inter- 
fered with as a basis for any prosecution in another tri- 
bunal? 


b) May the court in which the prosecution is con- 
ducted ignore the transcript of the proceedings before the 
allegedly offended tribunal, and base its findings exclusive- 
ly upon the testimony of police officers whose testimony 
is in fact sharply contradicted by the official record? 


c) Assuming the disorderly conduct charge is deemed 
a substitute for a charge of contempt, are the elements of 
the offense, particularly in the area of mens rea or intent 
to obstruct the tribual, the same? And specifically where 


the prosecution touches upon the area of the First and 
Sixth Amendments, as in this case, does not the Consti- 
tution require minimally that there be a charge and proof 
of specific intent? 


5. Are the answers to the foregoing questions affected 
by the fact that the allegedly offended tribunal was in the 
legislative branch of the government and no action by the 
House Committee, let alone the House of Representatives, 
has been taken to press any prosecution, notwithstanding 
there is a detailed procedure by which in the normal case 
the legislative branch of the government seeks the aid of 
the judicial branch of the government in respect to alleged 
contempts before the legislature? 


6. Did the information and the course of trial and ap- 
pellate proceedings fail to give appellant proper and con- 
stitutionally fair notice of the charge— 


a) In contravention of this Court’s squarely con- 


trolling decisions in Feeley, —— F. 24 —— (1967), and 
Smith, —— F. 24 —— (1967)? 


b) In contravention of due process, cf., €.9., Cole v. 
Arkansas, 333 U. S. 196 (1948)? 


7. Assuming this to be a prosecution under D.C. Code 
§ 22-1107, did the information fail to charge, and the proof 
fail to establish, a necessary element of guilt thereunder? 
Does congregating and assembling mean merely acting in 
the presence of others? 


8. Does D.C. Code § 22-1107 incorporate ‘‘the common 
law concept of breach of the peace’’? 


9. Is the charge of disorderly conduct, as construed and 
applied to petitioner, unconstitutional as a vague and over- 
broad regulation of free expression and advocacy, con- 
demned by the long line of Supreme Court decisions col- 
lected in Ashton v. Kentucky, 384 U. S. 195, 200-201 (1966) ? 
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Point I—Appellant was functioning as a lawyer, 
and though the prosecution has been brought 
under the disorderly conduct statute, appellant 
has literally been convicted of nothing more 
than vigorous advocacy 


A. Appellant was functioning as a lawyer... 


B. Appellant did nothing more than to con- 
duct himself as a vigorous and persistent 
advocate 
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Appellant was convicted on an erroneous 
view of the mens rea requisite for guilt of 
the offense of contempt or of disorderly 
conduct when used in lieu of contempt... 


Point I]—The information failed to charge a 
specific offense 


Point IIJ—I£ the information charged any speci- 
fic offense, the information and proofs alike 
were plainly inadequate as not establishing the 
elements of the offense set forth in the only 
statute which could be applicable 


A. The plain meaning of Section 22-1107.... 


B. The conviction of appellant is deficient in 
that a basic element of the offense—con- 
gregation and assembly—was not charged 


Appellant cannot be held to have violated 
the statute on the basis of his conduct 
after his seizure by the deputy marshals; 
the statute does not even purport to deal 
with the post seizure circumstances and in 
any event appellant’s conduct after seiz- 
ure was entirely proper 


Point IV—Appellant’s conviction violates the 
due process clause of the Fifth Amendment to 
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statute under which he was tried was by “in- 
terpretation” extended to encompass an area 
clearly beyond its scope 
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Point V—As applied to appellant, D.C. Code 22- 
1107 is unconstitutional as a vague and over- 
broad regulation of free speech and advocacy 
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United States Constitution 
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to ordinary criminal prosecution by a differ- 
ent tribunal for matters done or said in the 
midst of legal argument, contempt initiated by 
the tribunal before which an attorney appears 
being the only method by which attorneys are 
prosecuted for matters done and said in legal 
argument. The trial court had no jurisdiction 
in this matter 


A. A lawyer is not subject to ordinary crim- 
inal prosecution for things said in the 
midst of legal argument 


The process of controlling a lawyer 
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from and does not support a disorderly 
conduct prosecution 


1) The substantive differences between 
disorderly conduct and contempt 
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IN THE 


United States Court of Appeals 


For raz Disrricr or Cotumsia Crecuir 


No. 21,262 


Azgraur Kinoy, 
Appellant, 


v. 


Disraicr or Cotumsia, 
Respondent. 


On Appeal from Judgment of the District of Columbia 
Court of Appeals 


BRIEF FOR APPELLANT 


Jurisdictional Statement 


This is an appeal from a judgment of the District of 
Columbia Court of Appeals affirming the appellant’s crimi- 
nal conviction of disorderly conduct. Pursuant to Sec. 8 
of the Act of April 1, 1942, Chap. 207, 56 Stat. 190, 196, 
a petition was filed with this Court for allowance of an ap- 
peal (J303a) and was granted by this Court under date of 
December 19, 1967 (J304a). 
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Statement of the Case 


Appellant, an attorney and professor of law, was charged 
with disorderly conduct arising out of a legal argument 
which he made on behalf of his client, subpoenaed to tes- 
tify in hearings before a subcommittee of the House Com- 
mittee on UnAmerican Activities. As will shortly appear, 
the statutory basis of the charge and conviction has re- 
mained unclear and confused to this date. The informa- 
tion was the usual printed, catch-all ‘‘disorderly conduct’’ 
form, reproducing the terms of D.C. Code Sec. 22-1107. 
Portions of the statutory language were inked out, and the 
remainder charged that petitioner ‘sin a public place, to 
wit: Cannon Building did then and there engage in loud 
and boisterous talking and other disorderly conduct con- 
trary to and in violation of an Act of Congress police regu- 
lation in such case made and provided and constituting a 
law of the District of Columbia.” The alleged ‘‘loud and 
boisterous talking’’ was concededly the argument that peti- 
tioner was making in the course of regular subcommittee 
hearings, wherein he was laying the foundation for an in- 
junction against the hearings. See Krebs v. Ashbrook, 275 
F. Supp. 111, one phase of which was decided by a three- 
judge court in this District (Chief Judge Bazelon dis- 
senting) on September 11, 1967. Appeal to this Court 
presently pending. 


Appellant pleaded not guilty (J4a) and was tried with- 
out a jury, August 18-19, 1966. Motions for judgment of 
acquittal made at the close of the prosecution’s case 
(Jl14a) and at the close of defense testimony (J225a) 
were denied. At the close of the case the court returned 
its finding that the defendant was guilty (J255a) in an 
oral opinion (J255a-259a) which did not specify the of- 
fense found except insofar as this might be inferred from 
general terms such as ‘‘ disorderly conduct”’ and ‘‘loud and 
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boisterous’? (J258a). Motion for judgment N.O.V. or al- 
ternatively for a new trial was denied (J262a). A writ- 
ten motion for arrest of judgment supplemented by an 
amendment and specification of the motion (J287a) was 
also denied in a written opinion (J288a-300a) which no- 
where plainly states the offense of which appellant is held 
guilty. 

The District of Columbia Court of Appeals affirmed in a 
per curiam opinion which adopted the lower court’s opin- 
ion denying the motion in arrest of judgment. This Court 
granted a petition for allowance of appeal. 


Though set in terms of a prosecution for disorderly con- 
duct, there is no mistaking the thrust of this case. Ap- 
pellant is a distinguished professor of law who has ap- 
peared before this Court, trial and appellate courts through- 
out the country, and the Supreme Court of the United 
States in matters of grave constitutional concern. He has 
always conducted himself with vigor, skill, dignity, and 
the utmost dedication to the traditions of his profession. 
His advocacy in landmark cases before this Court and the 
Supreme Court has helped to fashion important principles 
of law implementing the fundamental constitutional liber- 
ties of the citizens of this country. Dombrowski v. Pfister, 
380 U. S. 479 (1965) ; Dombrowski v. Eastland, 123 App. 
D. C. 190, 358 F. 2d 821 [sub nom., Dombrowski v. Bur- 
bank], reversed 387 U. S. 82 (1967); now pending in the 
District Court sub nom. Dombrowski v. Sourwine; Came- 
ron v. Johnson, 381 U. 8. 741 (1965); probable jurisdic- 
tion noted, Oct. 8, 1967, No. 699, October Term 1967. See 
also Powell v. McCormack, awaiting decision in this Court; 
argued in September 1967; Krebs v. Ashbrook, supra. 


In the Krebs case, out of which this entire incident 
emerged, appellant is seeking to extend the principles of 
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Dombrowski v. Pfister to the statutory authority of the 
HUAC The issue which appellant poses in that litiga- 
tion is of course controversial. It tests fundamentally the 
meaning of the First Amendment and the extent to which 
the judicial branch of the government is empowered to act 
to prevent Congressional incursions upon First Amend- 
ment rights. That an attorney presenting such an issue 
may not be given the warmest welcome by the very com- 
mittee against which he is litigating is not surprising. But 
that he should be manhandled and then prosecuted, as he 
was here, is shocking. 


This prosecution literally is based upon nothing but a 
lawyer’s argument conducted, as will be shown, entirely 
within proper bounds of lawyerlike form before the Com- 
mittee and appropriate to protect his client’s rights against 
what appellant asserts in the Krebs litigation is a course of 
unconstitutional conduct by the Committee. The lawful- 
ness of the Committee’s proceedings generally is not called 


into question in the present appeal. But for his efforts to 
raise that question in the proper form and the proper 
forum, appellant has been criminally charged and con- 
vieted. Throughout the conduct on which that charge is 
based, appellant was in the finest traditions of the bar a 
respectful but determined advocate; and he has been con- 
victed, quite plainly, of nothing more than vigorous ad- 
vocacy. 


Such a conviction is as unprecedented as it is unwar- 
ranted. It is unsurprising, therefore, that to sustain the 
prosecution under these most unusual circumstances, the 


——_—— 


1. The Krebs case is a parallel to the case of Stamler v. Willis, 
371 F. 2d 413 (1966), which appellant is litigating in as- 
sociation wtih Albert E. Jenner, Jr., Esq. and Thomas Sul- 
livan, Esq. 


5 


Court of General Sessions ignored record facts, miscon- 
strued the governing statutory law, and violated appel- 
lant’s fundamental legal and constitutional rights, both 
substantive and procedural. The later sections of this 
brief deal in detail with the numerous specific reversible 
errors that infect the prosecution. Although each is in- 
dependently sufficient to compel reversal here, these are not 
isolated and unrelated things. They are the natural inci- 
dents of a case that is a solecism in Anglo-American juris- 
prudence—a proceeding in which the courts below have 
sought to apply to a lawyer’s conduct in presenting legal 
argument the criminal penalties of disorderly conduct, bas- 
ing the prosecution upon the testimony of police officers in 
attendance, notwithstanding the tribunal before which he 
appeared took no action in any way to indicate that his 
conduct merited any prosecution, and the stenographic rec- 
ord made before that tribunal made it clear that appel- 
lant’s conduct was entirely proper. 


The posture of the case has necessarily caused serious 
concern at the bar and among teachers of the law that an 
effort should be made to silence an attorney engaged in 
vigorus and controversial litigation by branding as crim- 
inal the very tone or level of his argument. One of the most 
frightening aspects of the prosecution is the fact that the 
lower courts have fashioned a wholly novel and uniquely 
dangerous device for throttling attorneys—a device whose 
broad reach gravely threatens the independence and in- 
tegrity of the profession. 


Detailed review by this Court of the factual and legal 
errors below will, we believe, lead to reversal of appel- 
lant’s conviction upon any of a number of grounds. We 
submit, however, that the prosecution is so basically un- 
founded and its implications so dangerous that it is ap- 
propriate for this Court to address itself not only to the 
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correction of a number of fairly obvious errors in the record, 
but as well to the threat to the entire legal structure of this 
type of prosecution. 


Statement of Facts 


Ou August 15, 1966, appellant Kinoy as one of a group 
of counsel on behalf of the American Civil Liberties Union, 
filed the complaint in Krebs (J208a). That suit sought 
the designation of a three-judge District Court to hear a 
request for an injunction restraining the enforcement of 
the act of Congress establishing the House UnAmerican 
Activities Committee. The complaint alleged in essence 
that the acts establishing HUAC were unconstitutional on 
their face and that HUAC’s practices over the years of its 
operation further established its unconstitutionality. In- 
junctive relief was sought because of the chilling effect of 
HUAC and its conduct on the exercise of First Amend- 
ment rights (J208a). 


On the afternoon of August 15, the District Judge, after 
certifying the necessity for convening a three-judge statu- 
tory court, issued a temporary restraining order enjoin- 
ing the Committee hearings pending the convening of the 
court. While the temporary restraining order was va- 
cated the next morning, the three-judge District Court 
was duly convened by the Chief Judge of the Circuit. See 
Krebs v. Ashbrook, supra. 


On August 17, two days after the filing of the Krebs 
complaint and the day before a further scheduled hear- 
ing by the three-judge court, defendant was (for the first 
time since this set of HUAC hearings had begun) before 
the Committee, representing his clients, Allen Krebs and 
Walter Teague, both of whom were subpoenaed as wit- 
nesses (J208a). There ensued a series of circumstances as 
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to which there appear to be two versions: the one that is 
recorded in the official transcript of the HUAC hearings— 
which version was fully corroborated by the defense wit- 
nesses—and another quite contradictory version recited at 
the trial below by a number of United States Deputy Mar- 
shals. 


In its oral opinion adjudging appellant guilty and its 
written opinion denying arrest of judgment, the Court of 
General Sessions made conclusory findings of fact which 
indicate it credited entirely one description of the events: 
that contained in the testimony of the Deputy Marshals 
concerning the proceedings before the HUAC subcommit- 
tee (J255a-256a, 258a-259, 289a). These factual con- 
clusions were reached despite the striking circumstance 
that the marshals’ testimony was largely contradicted by 
the official stenographic transcript of the subcommittee 
hearing, and without the court’s even acknowledging that 
there was such contradiction. Further, the recitation of 
facts in the trial court’s oral and written opinions omits 
material defense testimony that was uncontroverted, and 
fails to relate any of its factual conclusions to the ele- 
ments of the offense of which appellant was convicted. In 
this unusual state of the record, we think there can be no 
doubt of the power and propriety of this Court’s scru- 
tinizing the whole record for the purpose of reaching its 
independent conclusions concerning the facts upon which 
appellant’s conviction and several of his constitutional de- 
fenses turn. See, ¢g., Edwards v. South Carolina, 372 
U.S. 229 (1963) ; Cox v. Louisiana, 379 U. 8. 536 (1965). 
However, for purposes of appellant’s principal submissions 
on this appeal, we first set out the evidence in the ordinarily 
appropriate appellate fashion—in the light most favorable 
to the prosecution, that is, on the basis only of the marshals’ 
testimony and such defense evidence as was wholly uncon- 


tradicted. Then we invite this Court’s attention to the quite 
different state of facts portrayed by the HUAC transcript 
and defense testimony. 


A. The facts according to the prosecution witnesses. 


At trial the prosecution rested its case on the testimony 
of four United States deputy marshals, Bird (J8a), Hock- 
man (J40a), Vandegrift (J82a), and Gardner (J92a). A 
fifth deputy, Rowe, whose direct testimony was not taken 
because it was described as circumstantial, was tendered 
to and cross-examined by the defense (J106a). No mem- 
ber of the subcommittee before whom appellant’s argu- 
ment had been made appeared for the prosecution. The 
deputy marshals’ version is as follows: 


‘A witness was on the stand (J9a, 85a) who, in the jargon 
of HUAC hearings, may conveniently be described as a 
‘friendly’? witness, 1.€., one sympathetic to the subcom- 
mittee (J132a, 209a). When the witness mentioned Wal- 
ter Teague’s name, Mr. Kunstler rose and approached the 
committee bench, where he made several requests of the 
subcommittee on behalf of Teague, including requests that 
testimony referring to Teague be taken in executive ses- 
sion and that cross-examination of the witness by attor- 
neys for Teague be permitted (J85a, 133a-134a, 155a, 189a, 
197a-198a, 204a, 209a-210a). ‘At this time, ‘‘several’’ of 
the lawyers representing witnesses approached the bench 
(J9a, 42a, 49a, 65a, 85a, 107a), including appellant Kinoy 
(J9a, 42a, 56a). 


The lawyers were permitted by the subcommittee to ap- 
proach the bench (J42a). They came forward to the spot 
from which attorneys had frequently before addressed the 
subcommittee on objections and motions (J17a-18a, 87a, 
134a, 153a), the spot to which Chairman Pool had directed 


that attorneys advance in making objections (J17a-18a, 
133a-134a, 153a).? : 
Following Mr. Kunstler’s requests for an executive ses- 


sion and an opportunity to cross-examine, ‘‘There was 
quite a discussion between these ... lawyers who ap- 


2. See, for example, Mr. Pool’s invitation to an attorney: 


Mr. Pemberton: Mr. Chairman, I request leave to 
make a motion. 

Mr. Pool: Come up here, if you are an attorney, and 
want to ask something. Come around here. 


Committee Print of Investigative Hearing before the 
Committee On Un-American Activities, House of 
Representatives, Eighty-Ninth Congress, August 16- 
19, 1966, at 920. 


This point deserves emphasis. Rule VII(B) of the House 
Committee on Un-American Activities purports to limit the 
role of counsel for a witness to “advising said witness as 
to his legal rights” and provides expressly that “Counsel 
shall not be permitted to engage in oral argument with the 
Committee, but shall confine his activity to the area of legal 
advice to his client.” But despite the categorical tenor of 
this rule, and despite the prominence which its supposed ca- 
tegorical inhibition was given in the opinion of the court be- 
low (J288a-292a), the testimony is plain and uncontro- 
verted that “This happened many times [during the August 
16-17 hearing], that attorneys had risen and gone up and 
had a colloquy at the bench” (J87a) and that, in fact, the 
marshals “heard him [Chairman Pool] on occasion say [to 
the attorneys], ‘Come forward’” (J18a-19a). 


An inspection of the HUAC Transcript for the first two 
days (August 16, 17, 1966) confirms this and also shows 
that not only were numerous motions and objections made 
and heard (Jd. 920-926, 947, 955-958), but on at least two 
occasions prior to the arrest of Mr. Kinoy, other counsel 
engaged in colloquy long after a ruling on the motion (Id., 
955-958). 
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proached the bench and Congressman Pool’? (J9a; see 
J20a-21a, 42a, 83a). ‘‘(I]t was the [appellant, Mr. Kinoy] 
_. . who was engaged in the most active conversation with 
Mr. Pool’? (J9a). None of the marshals was able to re- 
call the substance of this conversation (J21a, 62a, 86a), but 
all agreed that it was a legal discussion relating to the 
pending requests (J21a-22a, 25a, 56a-57a, 86a-87a, 108a, 
see also J137a-140a, 205a), that terms such as ‘‘cross-ex- 
amination’? were used (J22a), and that Mr. Kinoy’s re- 
marks were a continuation of the legal argument (J23a). 
“This conversation at times got rather loud and, after 
Mr. Pool on many occasions had overruled [Kinoy’s] ... 
objections and advised him to sit down, [two deputy mar- 
shals, Bird and Hockman] ... moved from [their] ... posi- 
tion and walked to the rear of Mr. Kinoy and [Mr. Kunst- 
ler]’’ (J9a). Deputy Bird ‘‘approached Mr. Kinoy and 
touched him rather lightly but with enough pressure to let 
him know [Bird] . .. was there and asked him to be seated’’ 
(J10a; see J29a, 31a, 43a, 84a). Mr. Kinoy ‘‘paid no heed 
to [Bird] ... and turned away from [Bird] ... and made 
a retort’? (J10a).* Mr. Kunstler then ‘‘grabbed [Bird] 
... by [the] .. . left arm [later amended by Deputy Bird 
to: ‘‘didn’t grab... but placed . . . hands on [Bird]’’ 
(J31a)], and told [Bird] . . . not to touch him because 
he was a lawyer’’ (J10a; see J3la, 43a, 65a-66a). ‘‘Mr. 
Pool again directed Mr. Kinoy to be removed.’’? At that 
point Deputy Bird started removing Mr. Kinoy from the 
hearing room. He ‘‘placed [his] . . . hand on Mr. Kinoy 
taking him by the arm and by the seat of his pants [later 
amended by Deputy Bird to ‘back of the belt’, (J33a)]”’ 


3. Deputy Bird testified that he did not know what the “re- 
tort” was (J10a). The HUAC transcript shows that it was: 
“don’t touch a lawyer. Mr. Chairman . . .” (set forth 
in text below; see also J223a). 
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and attempted to eject him from the hearing room (Testi- 
mony of Deputy Marshal Bird, J10a; see J30a-35a). 


Appellant Kinoy’s legal argument prior to his seizure by 
Deputy Bird was described by the marshals as ‘‘very loud’’ 
(Jlla; see J10a, 25a, 42a, 43a, 49a, 53a-57a, 83a, 204a), 
‘‘Loud and boisterous, could be heard all over the com- 
mitee room’’ (J42a; see J54a), ‘‘hollering loudly and boist- 
erously in a forangue [sic] with Congressman Pool’? (J43a; 
see (J55a). The deputy (Hockman) who testified that 
appellant could be heard all over the committee room (and 
who was standing close behind appellant, J54a), agreed 
that Chairman Pool also could be heard all over the room 
(J56a). Deputy Gardner, stationed at the rear of the 
room at some point during the colloquy, could hear Chair- 
man Pool clearly, and could hear appellant, although not 
very clearly (J102a-103a). It may be noted that there 
were microphones on the bench from which Chairman Pool 
spoke (J62a-63a, 136a-137a), but that appellant had no 
microphone (J136a). The hearing room was estimated at 
160 feet by 100 feet (J43a) and was ‘‘well-filled’’ with peo- 
ple (J62a), ‘‘At least, three hundred’”’ (ébid.). During 
the colloquy ‘‘There was voices all over the room.... From 
spectators’’ (J59a). ‘‘There was quite a bit of movement 
about of the attorneys and the reporters and so on’? 
(J86a), a ‘‘commotion in the room”? (ibid.). ‘Many peo- 
ple were talking at one time’’ (J107a). Thus the mar- 
shals corroborated the testimony of defense witnesses that 
the room in which appellant raised his voice was ‘quite 
noisy’’ (J143a; see J138a, 144a, 150a). As the scene was 
summarized by the Washington Post reporter, Harwood, 
testifying for the defense: 


Mr. Kinoy’s voice was very loud. But everyone 
was shouting—I mean, the Chairman was shouting. 


... they were all shouting. .. . (J203a-204a). 
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The deputies testified variously as to Chairman Pool’s 
overruling Mr. Kinoy’s objection (J9a, 22a, 42a). They 
testified that he directed Mr. Kinoy to sit down ‘‘on many 
occasions’? (J9a, 22a), ‘‘several’? occasions (J22a; see 
J45a), ‘‘several more times’? (J42a), ‘fon several occa- 
sions... more than two... a half dozen or more’’ (J87a- 
88a) (see generally J10a, 23a, 26a, 31a, 42a, 83a-84a, 86a- 
90a), and that Mr. Kinoy ‘paid no heed to Mr. Pool’s rul- 
lings and became even louder and over Mr. Pool’s gavel 
tried to be heard’’ (J10a; see J23a, 27a). Deputy Bird 
believed, although he was not sure, that Chairman Pool 
twice ordered Mr. Kinoy removed by the marshals (J33a; 
see J10a, 30a-3la); Deputy Hockman recalled that the 
chairman had ordered Mr. Kinoy’s removal three or more 
times before the marshals arose (J64a; see J43a, 45a, 47a- 
49a) ; Deputy Vandegrift, after some indecision (J83a-84a), 
concluded however that the marshals were in motion and 
approaching Mr. Kinoy before the Chairman told them to 
remove him (J88a-91a). 


After Deputy Bird seized Mr. Kinoy by the arm and 
‘back of the belt,’? Mr. Kinoy ‘‘began violently to resist 
this objection [szc. ejection]’’ (Jlla; see J44a). ‘(AI 
the way out Mr. Kinoy was objecting physically and vocal- 
ly to... his ejection from the hearing room.’’ (J12a). 
Specifically, he ‘‘spoke in an even louder voice’? (Jl1la; 
see J35a, 141a), said, ‘‘ ‘You can’t do this to me. I am 
a lawyer.’ This type of thing’? (J34a; see J35a, 191a- 
201a). He ‘‘tried to flail his arms and at this point the 
other deputy [Hockman] who was on the other side, also 
took hold of Mr. Kinoy and it was then that [the marshals] 
_.. started out of the hearing room with him’’ (Jlla). Mr. 
Kinoy resisted [Hockman’s] . . . right arm on his right 
arm’’ (J67a; see J68a, Tla-72a) and Hockman ‘<immedi- 
ately applied the chest-and-shoulder bar’? (J75a), which 
is Deputy Hockman’s euphemism for gripping Mr. Kinoy 
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by the neck from behind (see J72a-82a). At this time Mr. 
Kinoy was ‘‘Flailing, kicking, hollering’ (J67a; see J44a, 
67a-71a, 77a-78a), ‘‘swinging his arms,’’ ‘‘kicking or swing- 
ing his feet’’ (J84a; see J93a), and he kicked Deputy Hock- 
man in the legs (J72a, 79a-80a) (see generally J35a, 108a), 
all the while he was being carried out by three deputy 
marshals (Jlla, 14a, 34a, 37a, 94a), all holding on to him 
(Jlla, 44a, 66a-82a, 84a, 95a-98a, 108a-113a, 141a, 148a, 
160a, 186a, 191a, 204a-205a, 216a-218a), giving him the 
bum’s rush (J36a) while Deputy Hockman maintained his 
‘‘chest-and-shoulder bar’’ down three floors in an elevator 
to a police van in the street (J76a). It should be noted 
that Mr. Kinoy is described as a ‘‘small man,’’ ‘‘five foot 
five or six,’’ ‘‘a hundred twenty-five, a hundred thirty’’ 
pounds (J32a). Deputy Bird is 5/11”, 175 pounds (J31a- 
32a), Deputy Hockman a 61” ex-wrestler (J73a, 75a). Di- 
mensions of the other marshals do not appear, but the 
court below had no difficulty in assuming that they were 
heavier and bigger than Mr. Kinoy (J38a). 


The manner in which Mr. Kinoy was handled by the 
marshals during his removal from the hearing room is 
dramatically portrayed in photographs from the front 
pages of the metropolitan newspapers, introduced as Ex- 
hibits 1, 2 and 3.* 


B. The facts according to the HUAC transcript and the 
defense witnesses. 


In sharp and striking contrast to the narrations of the 
facts by the deputy marshals stand the facts established 
by the transcript of the hearing and detailed without con- 
tradiction by the witnesses for the defense. 


The stenographic transcript of the subcommittee hear- 
ing was offered in evidence by the defense (J169a-170a) 


4. A copy of Exhibit 3 is reproduced in the Appendix J269a. 
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and received (J172a-173a, 176a; Def. Ex. No. 4) over ob- 
jection of the prosecution which objections were in no way 
directed to the accuracy of the transcript. The transcript 
describes the brief episode forming the basis of the pro- 
ceeding as follows: 


Mr. Kinoy: Mr. Chairman, I would like to be 
heard on that motion, and I also am an attorney for 
Mr. Teague. Do I understand that it is the ruling 
of this committee that the fundamental right of 
eross-examination is not to be accorded to witnesses 
who are called before this committee when the com- 
mittee is attempting to defame? 

Mr. Pool: You are arguing the question. 

Mr. Kinoy: Of course lawyers always argue ques- 
tions, Mr. Chairman. 

Mr. Ashbrook: You didn’t argue the question ; 
you made a misinterpretation of fact when you said 
we are endeavoring to defame something. 

He is totally out of order, Mr. Chairman. Such 
is not the case. 

Mr. Kinoy: Mr. Chairman, that question will be 
settled in Federal Court whether you are attempt- 
ing to defame witnesses. 

Mr. Ashbrook: You made it as a statement of 
fact, and as a lawyer you know you are absolutely 
wrong. You are out of place. 

Mr. Pool: The objection is overruled. 

Mr. Kinoy: May the record show we take a stren- 
uous objection to your ruling. 

Mr. Pool: Now sit down. Go over there and sit 
down. You have made your objection. You are not 
going to disrupt this hearing any further. 

Mr. Kunstler: Mr. Chairman, you don’t have to 
deal discourteously to an attorney in front of you. 
That is wholly un-American. 
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Mr. Pool: I will deal any way I want under the 
rules in this hearing. I have just told him to be 
quiet and I ask you to sit down now. 

Mr. Kinoy: Mr. Chairman, let the record show— 
don’t touch a lawyer. Mr. Chairman— 

Mr. Pool: Remove the lawyer. 

Mr. Kinroy: Mr. Chairman, I will not be taken 
from this courtroom. I am an attorney-at-law and 
I have the right to be heard. 


At the point where Mr. Kinoy stated ‘‘don’t touch a 
lawyer’’ he had been seized by Deputy Marshal Bird 
(J10a; see J29a, 31a, 48a, 84a) who was removing him in 
the manner indicated above. 


Defense witnesses in addition to appellant (J206a) con- 
sisted of three attorneys present at the hearing: Kunstler 
(J128a), Gutman (J152a), and Pemberton (J188a), and a 
Washington Post reporter, Harwood (J203a). 


The testimony of the defense witnesses accorded for the 
most part with the events reflected by this transcript, so 
far as the transcript went. Several aspects of their de- 
scription of the tone and atmosphere of the proceeding, 
however, deserve notice. 


They testified that appellant approached the bench to 
offer a constitutional argument in support of Mr. Kunst- 
ler’s application for leave to question the subcommittee 
witness (J135a-136a, 147a, 156a-157a, 198a, 204a-210a). Af- 
ter a subcommittee member moved that Mr. Kunstler’s ap- 
plication be overruled, appellant asked if he might be 
heard on the point and chairman Pool nodded (J190a; see 
J213a). Thereafter the subcommittee members listened in- 
tently to appellant (J137a). This initial willingness of the 
subcommittee to hear appellant was not denied by any wit- 
ness for the prosecution, and indeed it was corroborated 
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by the testimony of Deputy Hockman that although ‘‘From 
the beginning {appellant] ... was loud’? (J57a), ‘‘It was 
a legal motion . . . and no one disturbed anyone at that 
point’’ (J56a). 


On the matter of sound volume, the defense witnesses 
agreed with the marshals that appellant’s voice was very 
loud (J136a, 184a-185a, 197a, 204a-205a). But his level 
of voice was no different than that of the other attorneys 
who had addressed the subcommittee from his spot before 
the bench (J157a, 178a-179a, 185a), and no louder than was 
required in order to have his argument heard by the Com- 
mittee in a large, noisy room (J1438a, 192a-193a). During 
appellant’s colloquy with Representative Ashbrook, each 
was leaning forward to hear the other (J144a) ‘‘because 
of the difficulty in being heard in that room’’ (J143a). Ap- 
pellant testified that his reason for arguing to the sub- 
committee was that ‘‘there was a legal problem which Mr. 
Kunstler had not raised in his presentation, which [ap- 
pellant] . . . felt was very important from the point of 
view of protecting the record to defend this particular 
client and, also, to prepare the necessary kind of record 
which is required in constitutional litigation’ (J210a). He 
had already testified about the Krebs v. Ashbrook proceed- 
ing (J208a), and explained that experiences gained in the 
Dombrowski case, 380 U. S. 479 (1965), had emphasized 
the special importance of making the kind of record neces- 
sary to sustain this type of litigation (J210a).* He pointed 
out that to invoke the discretion allowed a federal district 


5. Judge Greene’s queries (J210a) suggested that he did not 
seem fully to appreciate the basis of the Krebs v. Ashbrook 
litigation or the fact that the “record” was that of the prac- 
tices of the Committee. This of course was recognized by 
the Seventh Circuit in its opinion in Stamler v. Willis, su- 
pra, 371 F. 2d 413 (1966), wherein it ordered the convening 
of a 3 judge statutory court to consider the identical consti- 
tutional issues appellant seeks to have reviewed in the Krebs 
case. 
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court by that decision, it was necessary to make a clear 
record that the subcommittee’s practices effected a denial 
of the constitutional rights of his client: that is, in terms 
of appellant’s specific constitutional contention, a record 
demonstrating that, although the process of the hearing 
was ‘‘adversary”’ in the sense that it was directed at Wal- 
ter Teague and designed to defame him, Teague would be 
denied the right of cross-examination (J210a-216a, 219a- 
222a). 


It will be recalled that the very basis of the litigation 
brought by appellant against the Committee is a showing 
that the continuous conduct of the Committee renders its 
mandate unconstitutional. Denial of the right of cross- 
examination is a vital aspect of this continuous conduct. 
Cf. Stamler v. Willis, supra. 


Appellant testified to his limited purpose in remaining on 
his feet after he was overruled: 


Now, I, at that point, wanted to do one thing. I 
wanted to say, ‘‘Let the record show that our legal 
argument has been cut off.’’ I started to say, I be- 
lieve, ‘‘Let the record show.’’ At that point I felt 
somebody go on my hips and I was extremely up- 
set. Nothing like that has ever happened to me. 
I’ve never been touched in a courtroom, and I turned 
away and I think I said, ‘‘Don’t touch me. I’m a 
lawyer.”’ 


... A judge has never objected to my saying, when 
I’m overruled or cut off, ‘‘Let the record show that 
the foregoing occurred’’—period. The judge says, 
“The record will so show.’’ And that’s that, and 
that is what I would have done in this situation. 


18 


I had no chance to do anything else, because the 
next thing that happens to me is: I am grabbed; 
I am yanked off my feet.... (J216a). 


I have never in my life disobeyed a direction of 
a Court, a hearing, a Congressional committee. I’ve 
been before Congressional committees many times; 
before the Congress during all last year through the 
Election Committee on a very important contested 
election case with difficult issues and intense situa- 
tions; southern courtrooms with difficult issues and 
intense situations, and I have never once not obeyed 
a direction of a court, as I would have done here. 
I did not have the slightest intention of not obey- 
ing this direction if I had been permitted to do so 
(J220a). 


As for his conduct after he was seized, appellant testi- 
fied that he was caught by the neck and choking (J217a), 
that if he flailed or kicked it was that he ‘‘was trying to 
get a little air”’ (J218a). Defense witnesses corroborated 
his testimony that he was strangling in Deputy Hockman’s 
‘<chest-and-shoulder bar’’ (J186a, 191a, 201a) and, indeed, 
Deputy Hockman conceded that his arm was around ap- 
pellant’s neck during at least a short period (J74a-75a, 
8la-82a): in the ‘‘chest-and-shoulder bar’’ ‘‘Someone re- 
sisting can slide down, especially a short person”’ (J73a). 
The photographs introduced into the record make it quite 
clear that defendant indeed had to struggle for air. 


C. The Committee’s “position” relating to appellant’s con- 
duct. 


After Mr. Kinoy was taken out, a number of attorneys 
vigorously protested his removal and demanded his re- 
turn. Chairman Pool at first resisted this request but fol- 
lowing considerable colloquy, some very loud (see J161a), 
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he agreed to permit Mr. Kinoy’s return and ordered him 
brought back. By this time Mr. Kinoy had been removed 
from the area, however, and could not be returned (J141la- 
142a, 160a-161la, 192a-195a). Mr. Pool’s request that Mr. 
Kinoy return is of especial significance as is the fact that 
no member or employee of the Committee participated 
either as charging party or as witness in the present prose- 
cution.° Moreover, neither the Committee nor the Con- 
gress ever took any action indicating that what had trans- 
pired merited any disciplinary action by way of the con- 
tempt procedure of Congress, or any other type of prose- 
cution. From beginning to end this prosecution was based 
exclusively upon police action, police prosecution, and po- 
lice testimony. 


D. The lower court’s factual findings. 


The trial court credited entirely the testimony of the 
United States Deputy Marshals concerning events before 
the HUAC Subcommittee (J255a-256a, 258a-259a; 289a), 
despite the significant contradictions between the marshals’ 
testimony and the official stenographic transcript of the 
subcommittee hearing, which supported the defense wit- 
nesses’ general version of the episode. The most strik- 


6. It is dear that Chairman Pool did not feel that Mr. Kinoy’s 
conduct in relationship to the Committee required an arrest. 
In reply to Mr. Gutman’s request that Mr. Pool direct that 
Mr. Kinoy be returned to the hearing room, Mr. Pool re- 
sponded: 


“Tf you remember, I asked if he was outside the door and, 
if he was, to return him to the room. But evidently they 
took him on down and booked him for disturbing the 
peace. I cannot be responsible for what he did to the of- 
ficer. That would be up to them to make whatever charge 
they want (Investigative Hearings, cited supra, note 3, at 


1037). 
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ing feature of the court’s factual discussion is that it 
does not even disclose that the facts concerning what 
oceurred before the subcommittee were hotly disputed 
at trial and that the transcript before HUAC for the 
most part supports the version of the defense witnesses. 
This leads to a series of statements in the court’s opin- 
ion in which it contradicts the record before HUAC with- 
out even mentioning that there is a conflict. 


Thus, for example, the court takes the view that the ap- 
plication originally made by appellant’s law partner and 
argued by appellant was “denied”? before appellant be- 
gan to argue, and that appellant ‘‘pursued the same re- 
quest which had just been denied’? (J289a). However, 
the transcript reveals that the request had not been de- 
nied before appellant spoke; rather, a subcommittee mem- 
ber moved that the request be denied, and appellant began 
by asking ‘‘to be heard on that motion’’ (J270a). 


At another point the court states that the subcommittee 
chairman ‘‘told defendant again and again to be seated”’ 
(J289a). This conclusion appears to rest on the testi- 
mony of some one or all of the marshals, who variously 
testified that the chairman directed appellant to sit down 
‘on many occasions”’ (Bird, at J9a), “¢several’’? occasions 
(Bird, at J22a), “several times’? (Hockman, at J45a), ‘on 
several occasions . . . more than two... probably ...@ 
half dozen or more’”’ (Vandegrift, at J87a-88a). Yet the 
HUAC transcript shows that the chairman told appellant 
to be seated on only one occasion (as the defense witnesses 
testified (J139a, 158a-160a, 190a-19la, 215a-216a)—unless 
the repetition of the directive within nine words: ‘‘Now, 
sit down. Go over there and sit down’’ (J271a) can be con- 
sidered two occasions. 
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E. The state of the “factual” record on this appeal. 


Appellant’s principal submissions in this appeal require 
a reversal of his conviction even if the evidence be viewed 
in the light most favorable to the prosecution and as enun- 
ciated by the trial court. Nevertheless in view of the singu- 
lar circumstance of the trial court’s entirely ignoring the 
HUAC transcript and failing to acknowledge the existence 
of any conflict in the testimony, and particularly in view of 
the large issues presented here of the First Amendment 
right to engage in vigorous advocacy, it is particularly ap- 
propriate that this Court exercise its plain power to make 
an independent review of the facts on the whole record. 
Common sense demands that in a case where a transcript 
and oral testimony are directly conflicting, a finder of fact 
must demonstrate that he has recognized the greater reli- 
ability of the transcript and has for some sound reason 
determined to ignore it. In the present case there was no 
suggestion by any party that the transcript was inaccurate 


and unreliable. The government and the trial court simply 
chose to ignore it without even acknowledging that fact. 
No fact finding process which has truth as its goal can af- 
ford to give such cavalier treatment to an official tran- 
script.” 


7. An official transcript of proceedings is quite obviously much 
more reliable than the memories of witnesses who were 
deeply involved in an event and much concerned with the 
outcome of a trial. Because of the greater reliability of a 
transcript, many courts have gone so far as to rule that 
the existence of a transcript precludes the introduction of 
other testimony regarding a prior proceeding. See Benge v. 
Commonwealth, 298 Ky. 562, 183 S. W. 2d 631 (1944) ; 
Walker v. Walker, 14 Ga. 242, 249 (1953) ; Turner v. South- 
west Missouri Ry., 138 Mo. App. 143, 120 S. W. 128 
(1909). The courts of this jurisdiction have not gone so 
far as to preclude other testimony. See Meyers v. United 
States, 171 F. 2d 800 (D. C. Cir. 1948), cert. denied, 336 
U. S. 912 (1949). However, as Judge Prettyman, elo- 
quently dissenting in the Meyers case, pointed out, the 
greater reliability of a transcript creates a powerful argu- 
ment for giving it higher evidentiary status than mere vague 
oral recollections. 


22 


Where, as here, constitutional issues of moment emerge 
from mixed findings of fact and law, the authority of an 
appellate court to take an independent view of the whole 
record is plain. Indeed, the Supreme Court of the United 
States has taken such a view even in cases coming from 
the state courts, over which the Supreme Court does not 
have a general superintending power analogous to this 
court’s power over the Court of General Sessions. See, ¢.9-, 
Edwards v. South Carolina, 372 U. S. 229 (1963) ; Haynes 
vy. Washington, 373 U. S. 503 (1963) ; Cox v. Louisiana, 379 
U. S. 536 (1965) ; Holt v. Virginia, 381 U. S. 131 (1965). 


The constitutional issues affected by this decision deal 
not only with right of counsel under the Sixth Amendment 
but with that right as exercised in litigation touching the 
First Amendment. It should not be forgotten that legal 
advocacy—and often legal advocacy of unpopular causes 
before impatient and even hostile tribunals—has been for 
our free society one of the most vital channels of expres- 
sion for originating and profoundly transforming political- 
ly and morally regenerative ideas. Here we are at the very 
core of the First Amendment. But throughout the range 
of our legal institutions, advocacy has not been only this: 
it has been and remains the safeguard most relied upon to 
defend and protect our other basic freedoms, the bedrock 
preservator of all other rights under the rule of law. Cf. 
NAACP v. Button, 371 U. S. 415 (1963); United Mine 
Workers v. Illinois Bar Association, —— U. S. —, 88 
S. Ct. 353 (1967). 


Here appellant had begun litigation of great constitution- 
al significance, the substantiality of which, as pointed out 
above, has been recognized by the Court of Appeals for 
the Seventh Circuit in Stamler v. Willis, 371 F. 2d 413 
(1966). He was carefully making a record of the Commit- 


tee ’s refusal to allow cross-examination, which fact was in 


23 


truth vital to his claim that the Committee was acting un- 
constitutionally. Some insight into the significance of ap- 
pellant’s position has come glaringly albeit fortuitously to 
light by reason of events since his conviction. On October 
18, 1966, the question was raised in the House of Repre- 
sentatives whether it was not the fact that the House Un- 
American Activities Committee was secretly paying friend- 
ly witnesses for testifying. Members of the Committee de- 
nied that this was the fact (112 Cong. Ree. 27,48b°-27,449a, 
27,451a, b, 27,507c, October 18, 1966. Then the denial was 
qualified (id., at 27,508a, b; 27,510a). Nevertheless, the 
following day it was brought out by Congressman Hays, 
Chairman of the Ethics and Contracts Subcommittee of the 
House Administration Committee that such a witness at 
the hearing out of which appellant’s prosecution arises was 
paid $1,000 (zbid., at 27,717b; October 19, 1966). 


Appellant was attempting to persuade the subcommittee 
that cross-examination of friendly witnesses should be al- 


lowed. Of course, that issue is in no way involved in the 
present case. It was for the subcommittee in the first in- 
stance, and, after an adequate record on the point had been 
made, for Congress or the courts in another forum. But in 
the light of the later disclosures, a clearer instance of law- 
yer’s conduct deeply rooted in, and striving to protect, the 
First Amendment can scarcely be imagined. 


While, as we will demonstrate, the conviction must be 
reversed even upon the court’s version of the facts, it does 
not seem appropriate that in a case so vitally affecting con- 
stitutional rights the independence of the bar, and the repu- 
tation of a lawyer, factual findings so cavalierly arrived at 
be left unreviewed and uncorrected by this court. 


” 


“a”, “b”, and “c” refer to columns on the cited page. 
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Statute Involved 


The Statute involved is D. C. Code §22-1107 : 


§22-1107. Unlawful assembly—Profane and indecent 
language. 


It shall not be lawful for any person or persons 
within the District of Columbia to congregate and 
assemble in any street, avenue, alley, road or high- 
way, or in or around any public building or inclos- 
ure, or any park or reservation, or at the entrance of 
any private building or inclosure, and engage in 
loud and boisterous talking or other disorderly con- 
duct, or to insult or make rude or obscene gestures 
or comments or observations on persons passing by, 
or in their hearing, or to crowd, obstruct, or incom- 
mode, the free use of any such street, avenue, alley, 
road, highway, or any of the foot pavements thereof, 
or the free entrance into any public or private build- 
ing or inclosure; it shall not be lawful for any per- 
son or persons to curse, swear, Or make use of any 
profane language or indecent or obscene words, or 
engage in any disorderly conduct in any street, ave- 
nue, alley, road, highway, public park or inclosure, 
public building, church, or assembly room, or in any 
other public place, or in any place wherefrom the 
same may be heard in any street, avenue, alley, road, 
highway, public park or inclosure, or other building, 
or in any premises other than those where the offense 
was committed, under a penalty of not more than 
$250 or imprisonment for not more than ninety days, 
or both for each and every such offense. 
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Statement of Points 


. Appellant was functioning as a lawyer, and though 
the prosecution has been brought under the disor- 
derly conduct statute, appellant has literally been 
convicted of nothing more than vigorous advocacy. 


. The information failed to charge a specific offense. 


. If the information charged any specific offense, the 
information and proofs alike were plainly inadequate 
as not establishing the elements of the offense set 
forth in the only statute which could be applicable. 


. Appellant’s conviction violates the due process 
clause of the Fifth Amendment to the United States 
Constitution because the statute under which he was 
tried was by ‘‘interpretation’’ extended to encom- 
pass an area clearly beyond its scope. 


. As applied to appellant, D. C. Code 22-1107 is un- 
constitutional as a vague and overbroad regulation 
of free speech and advocacy in violation of the First 
Amendment to the United States Constitution. 


. Appellant was properly acting as an attorney and 
being so engaged is not subject to ordinary criminal 
prosecution by a different tribunal for matters done 
or said in the midst of legal argument, contempt ini- 
tiated by the tribunal before which an attorney ap- 
pears being the only method by which attorneys are 
prosecuted for matters done and said in legal argu- 
ment. The trial Court has no jurisdiction in this 
matter. 


. Appellant’s prosecution invades the functions of 
Congress. 


Appellant’s conviction should be reversed because 
his prosecution violates Rule VIII of the House Com- 
mittee on Un-American Activities. 


26 


Summary of Argument 


This appeal brings before the Court a case of prosecution 
of an attorney appearing before a legislative investigat- 
ing committee and seeking to protect his client’s rights 
under the First Amendment to the Constitution of the 
United States. The attorney’s conduct before the commit- 
tee was entirely proper; he was a vigorous and persistent 
advocate and acted in the highest traditions of the bar. 
Nevertheless, in a procedure which is literally unprece- 
dented in Anglo-American jurisprudence, the attorney was 
charged with disorderly conduct by reason of the tone and 
level of his argument before the legislative committee. The 
case further involves the equally unprecedented situation 
that a criminal court is proceeding for alleged misconduct 
before a legislative committee even though neither the com- 
mittee nor the legislature has sought such prosecution. Ap- 
pellant’s conviction constitutes a major threat to the func- 
tioning of attorneys, particularly in the area of controver- 
sial First Amendment litigation. While there are numer- 
ous grounds of reversal, the Court is urged to direct its 
special attention to those aspects of the case which pose 
a grave threat to the freedom and independence of the bar. 


1. The evidence at the trial below demonstrated that the 
behaviour of the appellant, who was conducting himself 
strictly as a lawyer, was such that he was guilty neither of 
contempt, which the trial court viewed itself as trying by 
means of the disorderly conduct statute, or of disorderly 
conduct under the statute. The testimony at trial shows 
that appellant did nothing more than conduct himself as 
a vigorous and persistent advocate. The cases cited by the 
trial court in which persons were found contemptuous are 
vastly different in fact from the conduct of appellant in 
the instant case. Furthermore, the trial court took the view 
that appellant could be convicted of disorderly conduct 
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without any finding that he intended to be disorderly, as 
long as he had ‘‘an intent simply to be loud’’ (J234-235a). 
By so doing, the trial court overlooked the traditional intent 
requirements for contempt, which are the same intent ele- 
ments required of a disorderly conduct statute when it is 
sought to be applied in a First Amendment area. A show- 
ing of scienter is a prerequisite for a finding of guilt in any 
area which touches upon First Amendment rights. Smith v. 
California, 361 U. S. 147 (1959). 


2. The information under which appellant was charged 
failed to specify a statute which was violated, and the trial 
court gave no indication of what statute it was relying 
upon when it found appellant guilty. The cases of Feeley 
v. District of Columbia, —— F. 2d —— (1967), and Smith 
v. District of Columbia, F. 2d —— (1967), make clear 
that the information here utilized was insufficient and that 
the conviction under such circumstances may not stand. 


3. Despite the failure of the information to specify a 
statute, the prosecution relied upon D. C. Code §22-1107 at 
the trial. On its face this statute applies to unlawful as- 
sembly or profane and indecent language. The prosecution 
neither charged nor proved either of these offenses. The 
trial court twisted the plain meaning of the statute in its 
holding that ‘‘congregation and assembly’’ means merely 
acting in the presence of others. This is directly contrary 
to the court’s holding in Hunter v. District of Columbia, 
47 App. D. C. 406 (1918). The trial court also sought with- 
out authority to read the statute as if it encompassed the 
offense of resisting arrest. 


4, When the trial court distorted the meaning of D. C. 
Code $22-1107 in the attempt to make it applicable to ap- 
pellant’s conduct, it so extended the statute’s scope that 
the effect was to violate due process and the Fifth Amend- 
ment; appellant was subjected to criminal punishment with- 
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out notice of the conduct prohibited. Bouie v. City of Co- 
lumbia, 378 U. S. 347 (1964). 


5. Where, as here, a statute is employed in a manner 
which may infringe upon the exercise of First Amendment 
rights, the standards of permissible vagueness oF over- 
breadth are far stricter even than that specificity and clar- 
ity required in all criminal statutes. The general statute 
herein dealing with unlawful assembly and profane lan- 
guage is overbroad within the standards set by such cases 
as Cox v. Louisiana, 379 U. S. 536 (1965), especially if 
sought to be applied to an attorney’s oral argument. 


6. Appellant was tried and convicted of disorderly con- 
duct for behavior which occurred while he was participat- 
ing as an attorney before the House Committee on Un- 
American Activities. The method by which attorneys are 
prosecuted for matters done and said while acting as at- 
torneys before any tribunal is contempt proceedings 
brought by the body before whom the complained of be- 
havior occurred. Lawyers are not subject to ordinary 
criminal prosecution in one forum for their actions in oral 
argument before another tribunal. Rez v. Skinner, 98 
fng. Rep. 529 (K. B. 1772). This would all the more 
be the case if the allegedly offended tribunal has taken 
no action to indicate that the individual concerned should 
be prosecuted. Before a contempt prosecution could oc- 
cur by reason of conduct before a congressional committee, 
Congress itself would have had to cite appellant for con- 
tempt, a safeguard which was lost to appellant by the dis- 
orderly conduct prosecution below. 


7. Because Congress never cited appellant for contempt, 
it never authorized his prosecution. The judiciary there- 
fore intruded into the workings of Congress, violating the 
separation of powers of the Constitution. Congress calls 
upon the courts when it feels in need of their aid; at other 
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times the courts have no jurisdiction over the internal 
events of Congress. In the instant case Congress lost con- 
trol over its own hearing because a marshal made an inde- 
pendent determination that an advocate before a committee 
had engaged in ‘‘loud and boisterous talking’’. The de- 
termination properly belonged to the Committee and then 
the full House, as the parties concerned, before the court 
could have jurisdiction to assert itself in the affairs of Con- 
gress. 


8. Rule VIII of the House Committee on UnAmerican 
Activities provides that upon a finding ‘‘by a majority of 
the Committee or Subcommittee’’ that counsel was conduct- 
ing himself in an improper manner, he will be subject to 
disciplinary action. It is clear that in the present case the 
prosecution of appellant was in violation of Rule VIII of 
the House Committee, since there was no determination of 
improper conduct by a majority of the Committee or Sub- 
committee. As it is obvious that without a determination 


by a majority of the Committee as to appellant’s behavior 
he could not have been brought before Congress on a con- 
tempt citation, he cannot, consistent with Rule VIII, be 
prosecuted for the same alleged behavioral offense merely 
by structuring the prosecution as one for disorderly con- 
duct. 
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ARGUMENT 
POINT I 


Appellant was functioning as a lawyer, and though 
the prosecution has been brought under the disorderly 
conduct statute, appellant has literally been convicted 
of nothing more than vigorous advocacy. 


The prosecution on its face appears to be brought under 
a disorderly conduct statute. A prosecution under such a 
statute has a law of its own. We shall deal below with the 
patent irregularities of the conviction under that statute, 
such as the failure of the information to charge an offense 
in contravention of recent squarely-controlling rulings by 
this Court, and the fact that the particular statute here in- 
volved deals with specific sorts of conduct involving either 
unlawful assembly or profanity having nothing to do with 
appellant’s case. We shall further show that any attempt 
to read the statute more broadly would render it uncon- 
stitutional by force of the First and Fifth Amendments. 
Moreover, we will demonstrate that the entire proceeding 
was beyond the jurisdiction of the trial court. 


But whatever was the statutory framework upon which 
the prosecution was based, the trial court ignored the 
statute and the Constitution alike in punishing appellant. 
Unrestricted by either, it conceived that it was viewing this 
ease as if it were a contempt proceeding, and—conceiving 
that it had jurisdiction in the matter—it proceeded to apply 
the disorderly conduet statute as if it were trying the appel- 
lant for contempt. ‘‘This conviction renders nothing illegal 
that would not have been illegal in any event’’ because con- 
tumelious (J293a). We will deal below p. 63 et seg. with 
the fundamental jurisdictional flaw of this approach. At 
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this juncture we will establish that appellant was demon- 
strably not guilty of contempt or of disorderly conduct 
sought to be invoked in lieu of contempt. No court apply- 
ing well understood standards of contempt could find appel- 
lant guilty. 


A. Appellant was functioning as a lawyer. 


Central to the trial court’s opinion convicting appellant 
is the theory that appellant was not operating within his 
rights as a lawyer because the rules of the House Commit- 
tee limit the role of counsel and preclude cross-examina- 
tion. As the court construed Rule VII(B) of the House 
Committee on Un-American Activities,® that rule forbids 
any and all argument by counsel. Looking only to the face 
of the rule and ignoring the uncontested evidence and dem- 
onstration by the HUAC transcript that the rule was ig- 
nored in practice at the August 16-17 subcommittee hear- 
ings, the court concluded that appellant ‘‘had no standing 
to engage in legal argument in the first place,’’ and ‘‘was 
not entitled to present argument’’ (J290a). Obviously, such 


9. Rule VII of the House Committee on Un-American Activi- 
ties provides: 


VII—Apvice oF CouNSEL: 


A—At every hearing, public or executive, every wit- 
ness shall be accorded the privilege of having counsel of 
his own choosing. ; 


B—The participation of counsel during the course of 
any hearing and while the witness is testifying shall be 
limited to advising said witness as to his legal rights. 
Counsel shall not be permitted to engage in oral argu- 
ment with the Committee, but shall confine his activity to 
the area of legal advice to his client. 
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a view could not but affect the court’s determination wheth- 
er appellant’s persistence in his argument, and his method 
of presenting it, amounted under all the circumstances to 
disorderly conduct. If the view is wrong, appellant’s con- 
viction rests on legal quicksand and must be reversed. 


The view is wrong. Portions of the record described in 
footnote 2 supra show without contradiction that the prac- 
tice of allowing counsel who represented subpoenaed wit- 
nesses to approach the bench and be heard on motions and 
objections to the testimony of other witnesses was accepted 
by the subcommittee and explicitly recognized by its chair- 
man. Attorney Gutman, indeed, related at least one inci- 
dent when persistence in argument resulted in the change 
of a subcommittee ruling. Another such instance is shown 
by the HUAC transcript immediately following appellant’s 
arrest and removal. Plainly, Committee Rule VII(B) was 
not, at these hearings, the sort of uniformly applied ban 
upon legal argumentation which the trial court below con- 
ceived it. The rule was simply a weapon in the hands of 
the subcommittee chairman, to be invoked or not invoked 
as he might arbitrarily think proper. No better descrip- 
tion of its operation could be fashioned than that which 
appears in Chairman Pool’s reply to an objection by Mr. 
Kunstler that Chairman Pool was dealing improperly with 
appellant: ‘‘I will deal any way I want under the rules in 
this hearing.”?’ HUAC Transcript cited in footnote 2, at 
1027. 


Under these circumstances, appellant plainly had the 
right to address the subcommittee. Uncontroverted de- 
fense testimony shows that when appellant initially asked 
leave to do so, Chairman Pool nodded acquiescence. It is 
far from evident that the chairman could lawfully have re- 
fused to hear appellant at this point by turning Rule VII 
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off and on at his ‘‘unbridled discretion.’? See Cox v. Loui- 
siana, 379 U. S. 536, 557 (1965). But that issue need not 
be faced, because Chairman Pool did not in fact turn Bule 
VII on, or at least did not announce to appellant that the 
Rule was suddenly turned on. Thus to entertain appellant’s 
argument and thereafter to adjudge the supposed ‘‘disor- 
derly’’ quality of his persistence in that argument on the 
legal premise that appellant ‘‘had no standing to engage 
in legal argument in the first place’? (J290a) is repugnant 
to the most rudimentary notions of constitutional fairness. 
It is just that ‘‘indefensible sort of entrapment’ of which 
the Supreme Court spoke in Raley v. Ohio, 360 U. S. 423, 
438 (1959). 


But aside from appellant’s right to function within the 
rules and practices of HUAC, it must be noted that appel- 
lant was then and there in litigation with the Committee. He 
was frankly seeking to have the Committee declared to be 
unconstitutional because among other things its continued 


course of conduct had demonstrated that it was not per- 
forming a proper legislative function. A decisive feature of 
this conduct was the Committee’s practice of pillorying its 
enemies by the device of ‘‘friendly witnesses”’ whom it pro- 
tected from cross-examination. Appellant’s effort, as he 
explained. was to make a clear record of that fact. 


As we pointed out above (fn. 5), the Seventh Circuit in 
its opinion in Stamler v. Willis considered that the issues 
pressed by the appellant ‘‘raise a substantial constitutional 
question.’’ Moreover, the disclosure during the debates of 
October 18 and 19, 1966, that witnesses before HUAC were 
paid (supra, p. 23), makes it clear that appellant was fune- 
tioning as a lawyer within the proper and necessary role 
of the profession when he demanded the right of cross- 
examination. 
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It being clear then, that appellant was functioning as & 
lawyer, we proceed to analyze the application of recognized 
standards for attorneys to appellant’s advocacy in this 
case. 


B. Appellant did nothing more than to conduct himself as 
a vigorous and persistent advocate. 


(1) We do not disagree with Judge Greene that an attor- 
ney’s persistent refusal to obey a court’s or a committee 
chairman’s direction to be quiet may, under some circum- 
stances, be contemptuous, and that counsel’s professional 
obligation to protect his client’s rights ‘does not mean that 
counsel can do as he pleases’? (J292a). Those principles 
are not in issue here. The sole question (under this head 
of our submission) is whether appellant’s conduct could 
reasonably have been found beyond a reasonable doubt to 
go over the line even if this were a contempt proceeding. 
That question cannot be fitly answered without some recog- 
nition of the traditional obligations and role of the attor- 
ney, for these clearly establish that some degree of persist- 
ence in attempts to make a record is the lawyer’s duty, 
hence his (oftentimes unwelcome) right. See Holt v. Vir- 
ginia, 381 U.S. 181 (1965). He is enjoined by Canon 15 to 
‘entire devotion to the interests of the client, warm zeal 
in the maintenance and defense of his rights and the exer- 
tion of his utmost learning and ability,’? and is directed 
that ‘‘no fear of judicial disfavor or public unpopularity 
should restrain him from the full discharge of his duty.” 
The classic formulation of the extent to which this obliga- 
tion requires independence even in the face of judicial rul- 
ings appears in the colloquy between Lord Erskine (when 
at the bar) and Buller, J.: 
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[A]t length Erskine said, ‘‘I stand here as an advo- 
cate for a brother citizen, and I desire that the word 
‘only’ be recorded ;’’ whereupon Buller, J., said ‘‘Sit 
down, Sir! remember your duty, or I shall be obliged 
to proceed in another manner,’’—to which Erskine 
retorted, ‘‘Your Lordship may proceed in whatever 
manner you think fit. I know my duty as well as your 
Lordship knows yours. I shall not alter my conduct.’’ 
. . The Judge took no notice of this reply. Lord 
Campbell speaks of the conduct of Erskine as a 
‘noble stand for the independence of the Bar. . . .”’ 
(Oswald, Contempt of Court 30 (2d ed. 1895)). 


Against the background of the tradition exemplified by this 
episode, Oswald concludes that: 


An advocate is at liberty when addressing the Court 
in regular course, to strongly combat and contest any 
adverse views of the Judge or Judges expressed on 
the case during its argument, and to object to and 
protest against any course which the Judge may take 
and which the advocate thinks irregular or detri- 
mental to the interests of his client, and to caution 
juries against any interference by the Judge with 
their functions, or with the advocate when addressing 
them, or against any strong view adverse to his client 
expressed by the presiding Judge upon the facts of 
a case before the verdict of the jury thereon. An ad- 
vocate ought to be allowed freedom and latitude both 
in speech and in the conduct of his client’s case (Id. 
at 38-39). 


This view has been espoused judicially by American courts, 
e.g., Platnauer v. Superior Court, 32 Cal. App. 463, 163 
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Pac, 237 (1917); Curran v. Superior Court, 72 Cal. App. 
258, 236 Pac. 975 (1925), and is daily acted upon by both 
judges and lawyers.” 


10. An example may be taken from the record below: 


Q. [by Mr. King, the Prosecutor] Let’s get one other 
thing straight. Do you say that the reporter on this tran- 
script was in error when he did not indicate that the re- 
marks of Mr. Pool were being made to Mr. Kinoy when 
he said, “Sit down”? 


The Court: We've gone over that, Mr. King. 

Mr. King: I’m referring to the incorrect statements. 
He claims the marshal gave an incorrect statement. Tm 
asking him if this is an incorrect statement. 

The Court: I sustain the objection. 

[Laughter] 

Mr. King: Your Honor, I might say it is a little 
difficult to try a case when you find that the Canons 
of Ethics aren’t being complied with. 

The Court: Mr. King, that is completely out of or- 
der and I won’t have that. Just go on with your exam- 
ination. 

Mr. King: Well, it’s not out of order, because the 
Canons of Ethics specifically provide that if an attor- 
ney knows he is to be a witness in a case, that he 
should not be counsel in the trial. 

The Court: Mr. King, I’ve ruled yesterday that 
these attorneys could testify— 

Mr. King: I know you did. 

The Court: —and I don’t want any further argument 
along that line. 

Mr. King: Well, I can see the position I would be 
in if I forced my point as was done before this Com- 
mittee. I have no further questions, your Honor. 

The Court: Very well. 

[The witness left the stand] (J187a-188a). 
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The question, then (even were this a contempt case) is 
not whether appellant persisted in his effort to make a rec- 
ord after he was overruled, but whether he persisted unduly. 
The prosecution’s version of the facts in this regard ap- 
pears at pp. 8-13 supra. We submit that that version of 
the facts, even if fully accepted, will not support a find- 
ing of undue persistence amounting to contumely and that 
no court in the country and no legislative body could have 
found appellant guilty of contempt on this record. 


The substance of appellant’s oral presentation was not 
remembered by the marshals, but they did not deny that it 
consisted of legal argument alone. The HUAC transcript, 
which the marshals did not contradict in regard to the words 
appellant spoke, bears this out. Appellant did not persist 
defiantly or obnoxiously; he did not address opprobrious 
remarks to the subcommittee; he did not threaten or belittle 
or even question its authority. He said nothing that was 
irrelevant to his legal points, or designed to express per- 
sonal pique or be ‘‘cute’’ or indulge a penchant for speech- 
making. He did not repeat with stubborn insistence even 
legal arguments already made and fully heard. Nothing but 
the arbitrary judgment of the chairman (which could not 
have been subjected to review on the prosecution’s case 
alone, for failure to put in the transcript) suggested that 
the substance of his argument had exhausted its utility. 
The HUAC transcript further shows—and the marshals did 
not refute this, although they also did not remember it— 
that two subcommittee members were engaged in the col- 
loquy and appellant was speaking to both of them. It is per- 
fectly consistent with the marshals’ testimony that appel- 
lant’s dialogue with Representative Ashbrook in part fol- 
lowed some of the ‘‘several’’ orders to sit down which the 
marshals testified they heard from Chairman Pool. Of 
course, appellant’s posture to urge such speculation on this 
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Court is rather badly obstructed by the fact that the mar- 
shals professed no recollection of the content of the col- 
loquy, while the HUAC transcript—which does preserve 
its content—belies altogether the ‘‘several’’ orders to sit 
down and hence cannot reflect what suppositiously would 
have occurred between or after them if in fact they had 
been given. Be this as it may, the marshals’ testimony 
‘wholly fails to make out a supportable case of contumelious 
(let alone disorderly) persistence by appellant. 


Indeed a careful reading of the cases cited by the lower 
court seems only to emphasize the wide difference between 
the conduct found contemptuous in those cases and appel- 
lant’s conduct here. Some involved aggravated situations 
such as ‘‘a course of conduct long continued in the face of 
warnings that it was regarded by the court as contemptu- 
ous.’? Sacher v. United States, 343 U. S. 1, 5 (1952).4 
Others involved accusations by alawyer that the court was 
guilty of wrongdoing,” or did not involve a lawyer at all." 


11. In Jones v. United States, 80 U. S. App. D. C. 109, 110, 
151 F. 2d 289, 290 (1945), the Court emphasized that 
counsel had been “repeatedly warned.” In Hallinan v. Unit- 
ed States, 182 F. 2d 880, 883 (9th Cir. 1950), cert. denied, 
341 U. S. 952, the defendant on four immediately succes- 
sive occasions directly engaged in conduct which the court 
had prohibited. In United States v. Landes, 97 F. 2d 378 
(2d Cir. 1938), the defendant attorney was directed to take 
his seat four times, including one threat to “have the mar- 
shal put you in your seat.” 


. MacInnis v. United States, 191 F. 2d 157 (9th Cir. 1951), 
cert. denied, 342 U. S. 953, involved language which ac- 
cused the court of misconduct. 


. In United States v. Galante. 298 F. 2d 72 (2d Cir. 1962). 
a defendant accused the Judge of “keeping the truth from 
the jury.” In United States v. Hall, 176 F. 2d 163 (2d 
Cir. 1949), cert. denied, 338 U. S. 851, defendants ad- 
vanced toward the bench in a threatening manner. 
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The record in this case simply does not have the quality 
of long continued persistence after warning to desist which 
is at the root of cases where the courts have sustained con- 
tempt convictions. And the special concern of the Supreme 
Court that mere: persistence not be punished was clearly 
expressed in In Re McConnell, 370 U. S. 230 (1962), where 
the Court said, at 236: 


‘“‘The arguments of a lawyer in presenting his client’s 
case strenuously and persistently cannot amount to 
a contempt of court so long as the lawyer does not, 
in some way create an obstruction which blocks the 
judge in the performance of his judicial duty.’’ 


In words which fit perfectly appellant’s conduct, the Su- 
preme Court concluded: 


‘The petitioner created no such obstacle here.’’ 


(2) Secondly, it is evident that the marshals’ version of 
appellant’s persistence in argument is an unsound basis 
on which to support his conviction. We have so far ac- 
cepted that version arguendo. But we ask this Court to re- 
view the record as a whole and to make its independent 
determination of the character of appellant’s conduct be- 
fore the subcommittee. The Court’s power to do so is plain 
and the appropriateness of exercising that power is un- 
deniable. The pertinent portion of the HUAC transcript 
is set forth above. The trial court ignored that transcript 
without explanation and without even indicating in its opin- 
ions that the transcript was before it. Thus this Court 
is given no reason, and none appears, why the official rec- 
ord of the proceedings in which appellant is alleged to 
have been disorderly, should be disregarded. Contrary to 
the court’s conclusion that ‘‘The chairman a number of 
times ordered defendant to stop, . . . and he told the de- 
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fendant again and again to be seated—all to no avail’’ 
(J289a), the transcript shows that Mr. Pool never ordered 
appellant to stop; that, as stated above, Mr. Pool ordered 
appellant to sit down once (unless the nine words ‘‘Now sit 
down. Go over there and sit down’’ could be considered 
twice) ; that after this directive and before he was touched 
by a marshal, appellant uttered one-half sentence: “Mr. 
Chairman, let the record show . . .”’; that Mr. Pool or- 
dered appellant’s removal, and that appellant added, be- 
fore he was dragged off: ‘‘Mr. Chairman, I will not be 
taken from this courtroom. I am an attorney-at-law and I 
have the right to be heard.’’ Indeed, at this point he cer- 
tainly did have the right to be heard, for as we shall show 
below, he was then being physically seized and removed 
from the hearing in flagrant violation of the committee’s 
own rules. On this record, and considering the quality of 
the marshals’ testimony inconsistent with it, the evidence 
of appellant’s guilt hardly satisfies the scintilla standard, 
less still proof beyond a reasonable doubt. 


C. Appellant was convicted on an erroneous view of the 
mens rea requisite for guilt of the offense of contempt 
or of disorderly conduct when used in lieu of contempt. 


It was argued below that in order for appellant to be 
convicted there had to be a finding of a ‘‘criminal intent’’ 
and “intent to obstruct’ the proceeding (J233a). The trial 
court expressly rejected this contention and took the view 
that appellant could be convicted of disorderly conduct 
without any finding that he intended to be disorderly, or 
to obstruct the proceeding, or to create a disturbance, if 
only he had ‘‘an intent simply to be loud; in other words, 
to be loud notwithstanding the obvious desire of the Chair- 
man for the lawyers who were ther representing these 
witnesses to desist from further argument’’ (See J234a- 
235a). 
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This view is essential to the court’s holding appellant 
guilty, for there is obviously no evidence to support a find- 
ing of any culpable intent or of an intent to obstruct. But 
the view is erroneous and compels reversal. It is the court’s 
error on this point of intent that may explain how the court 
came to its erroneous conclusion. 


If the trial court was in essence proceeding against ap- 
pellant as in contempt, then the ‘‘intent’’ requirements of 
contempt would be applicable. For the law of criminal con- 
tempt has, as its most basic postulate, a requirement that 
the alleged contemnor manifest an ‘‘intention to show dis- 
respect for, and defiance of, the court’’ or tribunal. Dangel, 
Contempt, §171 (1939), at p. 78. See, e.g., Panico v. United 
States, 375 U. S. 29 (1963); United States v. Thompson, 
319 F. 2d 665 (2d Cir. 1963) ; People v. Post Standard Co., 
13 N. Y. 2d 185, 195 N. E. 2d 48 (1963). No such ‘‘inten- 
tion’? was required for conviction below. Disorderly lia- 
bility irrespective of evil purpose was substituted for con- 
tempt liability that depends on evil purpose. And yet it 
seems obvious that if a disorderly conduct prosecution is be- 
ing resorted to on the theory that it is really no different 
from a contempt prosecution, then the ‘‘intent’’ standards 
of contempt must govern. 


Unless such a rule is adopted, criminal risk and its poten- 
tial ‘‘chilling effect’? (Dombrowski v. Pfister, supra, at 487) 
are vastly expanded. And this, of course, is precisely the 
reason why in the area of contempt a guilty purpose and 
intent to obstruct proceedings are essential elements of 
the crime. 


But putting aside the settled rule of contempt, the same 
result would have to follow from any attempt to apply a 
disorderly conduct concept to the area of free expression. 
We do not deal in this case with sorts of conduct that are 

. per sé socially disruptive, likely productive of serious dis- 
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order, shocking or indecent, or even reprehensible under 
generally accepted moral standards—such as, for example 
an assault, cf. Stovall v. United States, 202 A. 2a 390 (D. C. 
C. A. 1964), peeping Tom, cf. Carey v. District of Columbia, 
102 A. 2d 314 (M. C. A. D. A. 1953), or driving threaten- 
ingly close to a woman’s automobile while making overtures 
to her, Heilman v. District of Columbia, 172 A. 2d 141 
(M. C. A. D. A. 1961). In such cases the act itself permits in- 
ference of the requisite intent. Nor are we dealing with 
the myriad of regulatory matters in the so called ‘‘ public 
welfare offenses’? where intent is irrelevant. Cf. Moris- 
sette v. United States, 342 U. S. 246, 256 (1952). We are 
dealing with an attorney pressing legal arguments on con- 
stitutional issues in behalf of a client before a legislative 
committee (or, since the cases are not distinguishable, a 
court), who is physically interrupted by arrest in the mid- 
dle of a sentence—‘‘Mr. Chairman, let the record show ...”’ 
—and charged with crime. With respect to this sort of con- 


duct, assuming it to be punishable at all as ‘<disorderly 
conduct,’? the most obvious considerations imperatively 
demand that it not be punished as such without a require- 
ment of specific intent to create a disturbance. 


This would be so even if there were no First or Sixth 
Amendment to the Constitution of the United States. Law- 
suits and committee hearings are not passionless rituals. 
They arouse the adrenalin of the participants, absorb or 
distract their concentration, and bombard their reflexes 
with constantly changing and often conflicting demands. 
An attorney must think quickly in volatile situations, and 
may make mistakes. So may the persons who claim the 
power to cut him off before his purpose or the legal effect 
of his advocacy becomes clear. Because most active law- 
yers’ roles are adversary, and many are adversary against 
the Government, the motive for and danger of harassing 
prosecutions are considerable, and the more considerable 
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in cases of lawyers who make themselves the spokesmen 
or defenders of unpopular clients and causes. These cir- 
cumstances suggest a stringent mens rea requirement for 
this sort of prosecution whether by contempt or disorderly 
conduct, and a very stringent burden of objective factual 
demonstration before inference may be drawn that the re- 
quirement is met. 


But the same concern for First Amendment rights which 
has led the Supreme Court to establish particularly strict 
standards of permissible vagueness and breadth where a 
statute threatens free speech (see Point V infra) has led 
the Court to insist that scienter is a constitutional require- 
ment in a criminal prosecution that threatens freedom of 
expression, Smith v. California, 361 U. S. 147 (1959). This 
requirement was imposed despite the Court’s recognition 
that in many areas not threatening freedom of expression 
strict criminal liability without a requirement of scienter 
would be proper. 


Our decisions furnish examples of legal devices and 
doctrines, in most applications consistent with the 
Constitution, which cannot be applied in settings 
where they have the collateral effect of inhibiting 
the freedom of expression, by making the individual 
the more reluctant to exercise it. Smith v. Califor- 
nia, supra, at 150-151. 


The principal purpose and effect of criminal punishment 
of this sort is deterrence, and deterrence involves inevitably 
a certain amount of overkill—that is, the inhibition of con- 
duct which it is not the purpose of the statute to deter, but 
which is in fact deterred because persons subject to crim- 
inal liability under the statute will tend to stay as far as 
they can from, not come close as they can to, the line of 
penal jeopardy. This danger of overkill has led the Su- 
preme Court, as it explained in the Smith case, to the con- 
scious development of a whole range of special rules applic- 
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able to First Amendment rights.* As applied to a lawyer 
arguing a controversial constitutional case, the danger of 
overkill is truly ominous. 


If one may blunder into criminality without a require- 
ment of mens rea, without guilty purpose, there will be a 
strong pressure to withdraw from situations in which a 
blunder may occur. Specifically, an attorney advocating 
his client’s cause—perhaps, as here, on constitutional points 
__will be restrained and distracted by the thought that he 
must avoid such zealous and energetic presentation as may 
bring him within the danger zone. Best forego pressing 
an argument which meets initial unsympathetic reaction, 
or striving to make a record where the phrase ‘‘Let the 
record show ...’? may earn a fine or term in jail. 


Significantly, recent legislation adopted by Congress to 
effect control over conduct considered disruptive of Con- 
gress requires that the “loud language . . . or disorderly 
or disruptive conduct’’ be engaged in ‘‘with intent to im- 


pede or disrupt”’ the functioning of the Congress or a com- 
mittee. P. L. 90-108. It would seem obvious that an at- 
tempt to apply a general disorderly conduct statute to do 
the task that Congress has now more specifically pro- 
scribed would certainly require at least the same specific 
intent. 


14. The high place of First and Sixth Amendment rights in the 
scheme of values that emanates from the Constitution hes 
frequently been emphasized by the Supreme Court. With 
respect to the First Amendment, see ¢.9., New York Times 
Co. v. Sullivan, 376 U. S. 254, 269-270 (1964) ; Marsh v. 
Alabama, 326 U. S. 501, 509 (1946); Saia v. New York, 
334 U. S. 558, 562 (1948); Prince v. Massachusetts, 321 
U. S. 158, 164 (1944) (dictum); McKay, The Preference 
for Freedom, 34 N. Y. U. L. Rev. 1182 (1959). With re- 
spect to the Sixth Amendment, see, ¢.g., Gideon v. Wain- 
wright, 372 U. S. 335 (1963) ; Glasser v. United States, 315 
U. S. 60 (1942). 
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It is clear then that upon the trial court’s view that it 
was proceeding against appellant as if he were charged 
with contempt, the conviction cannot be sustained. We pro- 
ceed to establish the invalidity of the conviction upon addi- 
tional grounds—those relating to the information, the 
statute, and the jurisdiction of the court. 


POINT II 


The information failed to charge a specific offense. 


It will be recalled that the language of the information 
was as follows: 


[that appellant] in a public place, to wit: Cannon 
Building did then and there engage in loud and bois- 
terous talking and other disorderly conduct contrary 
to and in violation of an Act of Congress police reg- 
ulation in such case made and provided and consti- 
tuting a law of the District of Columbia. 


This was precisely the language found by this Court to 
be deficient in Feeley v. District of Columbia, —— F. 24 
— (1967), where the Court took particular note of the 
jeopardy to a fair trial of this sort of vague and unspecific 
charge within the context of the complicated and articu- 
lated disorderly conduct provisions of the D. C. Code. The 
Feeley decision was pointed out to the District of Columbia 
Court of Appeals, but for reasons not articulated by that 
court it choose not to follow Feeley. This Court’s subse- 
quent adherence to Feeley in a second squarely controlling 
decision, Smith v. District of Columbia, —— F. 24 —— 
(1967), was also brought to the attention of the Court of 
Appeals by timely petition for rehearing in appellant’s 
case, and that holding was similarly ignored. The court’s 
sub silentio rejection of two governing recent decisions by 
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this Court is the more surprising in that appellant’s mo- 
tion for arrest of judgment had expressly included the 
claim that the information fails to charge an offense, and 
this contention had been vigorously argued in appellant’s 
opening brief in the Court of Appeals, even prior to the 
dates of the Feeley and Smith opinions. 


The appropriateness of this Court’s concern for trial 
fairness in the Feeley and Smith cases is nowhere more 
clearly revealed than in the tortured record of the present 
case, where: 


a) The information specified no statute which was vio- 
lated; 


b) That information was drawn on a printed form which 
traced the language of D. C. Code §22-1107, but portions of 
the form were inked out in such a fashion that the remain- 
ing charging language distinctly omitted allegations of con- 
gregating and assembling which, in addition to loud and 
boisterous talking, are necessary elements of the offense 
denounced by §22-1107 (see Part III(B) imfra) ; 


c) At the trial the prosecutor stated he was relying ex- 
clusively on §22-1107 (J244a-245a) ; 


d) The trial court, in finding appellant guilty, gave no 
indication as to what statute was being relied upon; 


e) The prosecution’s brief in opposition to appellant’s 
motion in arrest of judgment for the first time suggested 
that appellant’s conviction might be sustained as a common 
law offense alternatively to a violation of D. C. Code 
§22-1107. 


f) In denying the motion for arrest of judgment the trial 
court intimated that guilt might be laid alternatively on 
D. C. Code §§22-1107 and 22-3111, which latter section had 
never been mentioned in connection with this litigation at 
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any time prior to the handing down of the trial court’s post- 
verdict opinion. Moreover, the trial court suggested with- 
out further explanation that ‘‘Sec. 22-1107 incorporates the 
common law concept of breach of the peace’’. 


The statement of this Court in Feeley is precisely ap- 
plicable to this situation: 


We think that when the participants were arrested 
and prosecuted they were entitled to know with some 
precision what law they had allegedly violated. Per- 
haps this is miniscule, but, when the Congress enacts 
laws describing criminal offenses in intricate patterns 
and with apparent variations in details, we think en- 
forcement officers must be correspondingly exact. 
We think these defendants could not be required to 
select from the maze of small statutes here poten- 
tially applicable the course probably to be chosen by 
the prosecutor. 


Feeley and Smith, by their square holdings as well as their 
logic, control this case, and appellant’s conviction must ac- 
cordingly be reversed. 


POINT III 


If the information charged any specific offense, the 
information and proofs alike were plainly inadequate 
as not establishing the elements of the offense set forth 
in the only statute which could be applicable. 


If, notwithstanding Feeley and Smith, the information 
is considered as charging a specific offense, it must be Sec. 
22-1107—the statute expressly relied upon by the prosecu- 
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tion at trial (J244a-245a).° But Sec. 22-1107 is simply not 
applicable here because on its face it is a statute condem- 
ning unlawful assembly or profane and indecent language, 
neither of which was charged and neither of which was by 
the vaguest stretch of the imagination proved in appellant’s 
case. 


A. The plain meaning of Section 22-1107. 


Section 22-1107, the statute involved, is set forth at p. 24, 
supra. 


The structure of the section makes plain that two distinct 
offenses are created by it. The language following the first 
“<Jt shall not be lawful’’ clause punishes persons who ‘‘con- 
gregate and assemble”’ in streets, public buildings and other 
public places and ‘‘engage in loud and boisterous talking or 
either disorderly conduct.’’? And is a conjunctive; to violate 
this first portion of §22-1107, one must both ‘‘congregate 
and assemble’? and talk loudly or boisterously or engage 
in other disorderly conduct.1*° Smith v. District of Colum- 
bia, —— F. 24 —— (1967). . 


15. While the trial court suggested that appellant’s conviction 
would alternatively be sustained under D. C. Code §22-3111, 
or the common law of the breach of the peace which it con- 
sidered “incorporated” into §22-1107, we do not believe such 
a daim can be maintained in the light of Cole v. Arkansas, 
333 U. S. 196 (1948); Shuttlesworth v. Birmingham, 376 
U. S. 339 (1964), and the decisions of this Court in Feeley 
v. District of Columbia and Smith v. District of Columbia, 
both supra. 


. If “congregate and assemble” and “engage in loud and bois- 
terous talking”, are disjunctive, Congress has made it a crime 
simply to congregate and assemble in the District. The im- 
possibility, as well as the unconstitutionality (see Edwards 
v. South Carolina, 372 U. S. 229 (1963)) of such a con- 
struction requires no demonstration. 
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The language following the second ‘‘it shall not be law- 
ful’’ clause punishes persons who curse, swear, use profane, 
obscene or indecent language ‘‘or engage in any disorderly 
conduct’’ in streets, public buildings and other public places 
or private places from which the cursing, swearing, pro- 
fanity, etc. may be heard abroad. 


The two sorts of conduct prohibited by the section are 
aptly characterized by its title: “‘Unlawful assembly— 
Profane and indecent language.’’ 

B. The conviction of appellant is deficient in that a basic 


element of the offense—congregation and assembly— 
was not charged or proved. 


Appellant patently was not charged or proved to have 
violated the first (unlawful assembly) portion of the stat- 
ute. The information filed against him did not allege that 
he congregated and assembled, but only that he engaged in 
loud and boisterous talking and other disorderly conduct. 
The information charges fifty per cent of a crime. It is ele- 
mentary that the Government must do somewhat better 
than this to meet its obligation that the charging paper 
“set forth the elements of the offense sought to be 
charged.’’ Walker v. United States, 342 F. 2d 22, 26 (5th 
Cir. 1965) ; see, e.g., United States v. Bailey, 277 F. 2d 560 
(7th Cir. 1960); Robinson v. United States, 313 F. 2d 817 
(7th Cir. 1963); Hilderbrand v. United States, 261 F. 2d 
354 (9th Cir. 1958); Robinson v. United States, 263 F. 2d 
911 (10th Cir. 1959).?7 


17. The court below apparently took the view that appellant’s 
failure to attack the information by motion prior to verdict 
waived his claim that it failed to state an offense. (See J288a 
n. 1.) But Rule 10(b)(2) of the Criminal Rules of the 
Court of General Sessions provides that “the failure of 


(Footnote continued on following page) 
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The prosecution’s failure to allege or prove that appel- 
lant congregated and assembled makes unnecessary decision 
of issues relating to other elements of the unlawful-assembly 
portion of §22-1107. However, it is evident that the prose- 
cution also failed to prove that appellant’s talk was ‘‘loud 
and boisterous.’? These two words are conjunctive; both 
loudness and boisterousness must be proved; one alone is 
insufficient. See Commonwealth v. Lombard, 321 Mass. 294, 
73 N. E. 2d 465 (1947) ; State v. Mullen, 67 N. J. L. 451, 51 
A. 461 (1902); Commonwealth v. Greene, 410 Pa. 111, 
189 A. 2d 141 (1963). Assuming arguendo that the testi- 
mony of the marshals, if preferred over the testimony of 
defense witnesses, sufficed to establish that appellant’s 
argument was ‘‘loud’’ in the statutory sense (t.e., unduly 
loud), nothing in the record supports a finding it was ‘“*bois- 
terous.’”? The content of what appellant said was indis- 
putably not boisterous (ie., rough, turbulent, abusive) ; the 
marshals, of course, did not even recall the content, and 


defense testimony and the HUAC transcript portray the 
content as legal argument. 


We need not dwell upon the second (profane language) 
portion of Sec. 22-1107. The prosecution made no claim of 
profanity by appellant and the record affirmatively shows 
he used none. While the second portion of the statute also 


(Footnote continued from preceding page) 


the information to charge an offense shall be noticed by 
the Court at any time during the pendency of the pro- 
ceedings.” Under the parallel provision of Fen. Rute Crim. 
Pro. 12(b) (2), similar defects have been noticed even when 
raised for the first time on appeal from conviction (see 
the Walker, Bailey and Robinson (10th Cir.) cases cited in 
text); indeed, they have been noticed on collateral attack 
under 28 U.S.C. § 2255 when raised after conviction on a 
plea of guilty (see the Robinson (7th Cir.) and Hélder- 
brand cases cited in text). 
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refers to ‘‘any disorderly conduct,’’ it is clear that the 
phrase must be read in the context of that which precedes 
it and must therefore refer to some aspect of profanity or 
indecency. Indeed the District of Columbia Court of Ap- 
peals in Jalbert v. District of Columbia, 221 A. 2d 94, 98 
(D. ©. C. A., 1966), held that this principle of ejusdem 
generis was applicable to the phrase. 


The courts below, disregarding the failure to charge con- 
gregating and assembling, held that the requirement of con- 
gregation and assembly ‘‘means only that the offense was 
committed in the presence of others’? (J288a n. 1).% 
Thus an attorney’s attendance at a congressional subcom- 
mittee meeting to represent a client subpoenaed by the sub- 
committee constitutes congregating and assembling. But 
this construction of the statute is quite untenable. The 
language, ‘‘congregate and assemble ... and engage in loud 
boisterous talking or other disorderly conduct’’, is an ab- 
surdly periphrastic and inappropriate manner of saying 
‘‘talk loudly or be disorderly in the presence of another.’’ 
The title of the statute in this aspect—‘‘unlawful as- 
sembly’’—coupled with its concerns for such matters as 
blocking streets, obstructing entrances, jeering at passers- 
by, etc., conveys a rather clear picture of what the first 
portion of §22-1107 was designed to reach: unruly or ob- 
streperous gatherings or crowds. The section punishes per- 
sons who congregate and assemble in such crowds, and who 
participate in their rowdiness by loud and boisterous talk- 
ing, catcalling at passersby, blocking passages, and other 


18. For this proposition the court relied upon Morris v. Dis- 
trict of Columbia, 31 A. 2d 652 (M. C. A. D. C. 1943). 
The case is inapposite. Morris’s conviction was affirmed 
under the second (profane language) portion of Sec. 22- 
1107, which, unlike the first (unlawful assembly) portion, 
has no requirement of congregation and assembly. 
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like disorderly acts. It does not punish simply loud and 
boisterous talking ‘‘in the presence of others,’’ as the court 
below thought (and under which construction Chairman 
Pool was as guilty of violating §22-1107 as was appellant), 
or even loud and boisterous talking in an orderly meeting 
convened by solemn governmental authority. Under the 
latter constructions, a Supreme Court Justice who unduly 
harangued his brethern in Conference or a prosecuting at- 
torney perorating to a jury would be guilty of the offense. 


The meaning of this statute is in fact long settled by the 
early decision in Hunter v. District of Columbia, 47 App. 
D. C. 406 (1918), which dealt with the precise language of 
the statute here in question and held that an unlawful as- 
sembly was required in addition to the commission of an 
overt act prohibited by the statute. This entire matter 
was fully explored by the Court of General Sessions in an 
opinion by Judge Tim Murphy rendered on May 11, 1967, 
in the case of District of Columbia v. Donald Homer Reed, 
Crim. No. D. C. 2021-67. Judge Murphy’s opinion in the 
Reed case calls attention to Hunter, supra, as well as the 
unmistakeable language of the statute in arriving at a con- 
clusion that is flatly inconsistent with the lower courts’ rul- 
ings in the instant case. 


Moreover, the recent enactment by Congress of legisla- 
tion specifically dealing with disruption of the functioning 
of Congress shows that Congress is entirely eapable of ex- 
pressing itself clearly on this point. We note that P.L. 90- 
108, which amends 40 US.C., Sec. 193f and D. €. Code 
9-123, renders it unlawful to ‘‘utter loud, threatening, or 
abusive language, or to engage in any disorderly or dis- 
ruptive conduct . . . within any of the Capital buildings 

. . with intent to impede, disrupt, or disturb the orderly 
conduct within any such building of any hearing before, or 
any deliberation of, any committee or subcommittee of the 
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Congress or either House thereof.’ We express no opinion 
as to the constitutionality of this statute or its applicability 
to a lawyer’s argument before a committee. At this point 
of our argument we note only that the new statute requires 
no congregation or assembly if specific intent to impede, 
disrupt or disturb Congress or its committees is charged 
and proved. 


In short, no one reading D. C. Code §22-1107 would be- 
lieve that it was intended to or did in fact cover a lawyer’s 
legal argument, the level of his voice, or the persistence of 
his advocacy. The strained effort by the courts below to 
make the language of the statute fit the facts here pre- 
sented not only contradicts directly the plain meaning of the 
statute but, as we shall see, presents a serious constitutional 
question emerging from this process of interpretation. 


C. Appellant cannot be held to have violated the statute © 
on the basis of his conduct after his seizure by the deputy 
marshals; the statute does not even purport to deal with 
the post seizure circumstances and in any event appel- 
lant’s conduct after seizure was entirely proper. 

The trial court took the view that appellant could be 
convicted of disorderly conduct following his seizure by 
the marshals, even if he had not been guilty of disorderly 
conduct prior to that time.” Appellant was never charged 
with resisting arrest or any such conduct. The suggestion 
that upon a charge of ‘‘loud and boisterous talking and oth- 
er disorderly conduct’’ he may in effect be convicted of re- 


19. “Now, even if we accept the proposition that there was no 
disorderly conduct up to the time of touching by the mar- 
shal, which I do not accept—I find there was disorderly 
conduct up to that time—there certainly was disorderly con- 
duct after that” (J258a. See also J290a). 
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sisting arrest flies in the face of Cole v. Arkansas, 333 U. 8. 
196 (1948). 


But aside from constitutional questions, it is the cari- 
eature of the facts which concerns us at this moment. We 
ask the Court to examine the photograph of appellant’s 
removal from the hearing room, strangled around the neck 
and lifted from the floor by four husky marshals—a remov- 
al witnessed incidentally by millions of Americans on tel- 
evision—and consider whether a slight, five foot four at- 
torney, choked from the rear and suddenly assaulted, lifted 
from his feet and dragged from the hearing room, could 
conceivably have been ‘‘violently resisting”’ the marshals? 
If appellant’s conviction is now to rest in any degree what- 
ever upon an assumption so shockingly untrue—that appel- 


20. The District of Columbia Court of Appeals has held that 
“sefusals by [arrestees] to voluntarily accompany police af- 
ter their arrests” [italics in original] did not constitute 2 
violation of D. C. Code 22-1107. Jalbert v. District of Co- 
lumbia, 221 A. 2d 94, 98 (1966), reversed on other grounds, 
— F. 24 — (1967). 


We note that on another occasion Judge Greene recog- 
nized this point (see the following appearing in an article 
in the Washington Post Potomac of Sunday, September 
25, 1966, page 8, entitled “‘Revolutionary’ Judge on the 
General Sessions Bench’”’). 


“Greene had just acquitted [a young man] on a dis- 
orderly conduct charge. The specific charge was that the 
youth, arrested for brawling in a cafe, had been guilty 
of ‘loud and boisterous’ talking and had used profanity. 
But the policeman who had arrested the youth admitted, 
under questioning, that he could not testify that he had 
specifically heard the boy say anything. The officer then 
tried to inject that the youth had scuffled with him at the 
arrest, but Greene pointed out that the boy was charged 
with neither assault nor resisting arrest.” 


lant was ‘‘violently resisting’? the marshals—it can only 
be because we have entered an Orwellian world where flail- 
ing one’s legs for air when one is strangled is ‘‘violent re- 
sistance.”’ 


Lastly, if the seizure of appellant was illegal, then he 
clearly had a right to use reasonable force to resist it. And 
his seizure was clearly illegal. One of two views may be 
entertained of Deputy Bird’s taking appellant by the arm 
and ‘‘back of the belt’’. It was an arrest, if its purpose 
was to charge appellant with an offense. (Lesser restraints 
have been held to be arrests when accompanied by charg- 
ing purpose. E.g., Kelley v. United States, 298 F. 2d 310 
(D. C. Cir. 1961) ; Jackson v. United States, 336 F. 2d 579 
(D. C. Cir. 1964). Or, if its purpose was not to charge ap- 
pellant with an offense, it was the commencement of his 
removal from the committee room. 


Considering Deputy Bird’s conduct as an arrest, it was 
illegal under established principles. Deputy marshals have 
no authority to arrest without warrant except that given 
them by 28 U.S.C. $549 (1964), which accords them the 
powers of a sheriff in the locality where they act. In the 
District, ‘‘the rule is settled that an officer may not arrest 
for a misdemeanor without a warrant unless it is com- 
mitted in his presence or within his view.’? Maghan v. 
Jerome, 88 F. 2d 1001, 1002 (D. C. Cir. 1937). See D.C. 
Code §§4-140-141 (1961). Unless appellant had committed 
a misdemeanor in Bird’s presence, Bird could not lawfully 
arrest him. 


But if Deputy Bird’s conduct be considered the com- 
mencement of appellant’s removal, the seizure was equally 
illegal. Rule VIII of the House Committee on Un-Ameri- 
can Activities specifically governs ‘‘removal of counsel 
from the hearing’’ for misconduct, and provides that he 
may be so removed only upon a finding of misconduct by 
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“Ca majority of the Committee or Subcommittee.’’ No find- 
ing was made here, see Gojack v. United States, 384 U. S. 
702 (1966) ; hence, the steps here taken to remove appellant 
were illegal. Moreover, it will be recalled that the HUAC 
transcript shows that the appellant was seized by the mar- 
shals even before there was any direction from Mr. Pool. 


In either event, appellant was entitled to resist the un- 
lawful seizure of his person by any use of force reasonably 
required to effect resistance. Appellant protested in a 
loud voice and flailed his arms and legs as he was removed 
by three marshals, one of whom, an ex-wrestler seven inches 
taller than appellant, was restraining him in a ‘¢chest-and- 
shoulder bar’? that admittedly ‘‘slipped”’ up around his 
neck. Even if appellant’s corroborated testimony that he 
was flapping for air in a stranglehold is disbelieved, his 
vocal and physical resistance fell so far short of the force 
which the law permitted him to use under these circum- 
stances, that there is plainly no evidence, on the prosecu- 
tion’s own testimony to convict appellant on the basis of 
his post-seizure conduct alone. See Thompson v. Louisville, 
362 U. S. 199 (1960). 


POINT IV 


Appellant’s conviction violates the due process clause 
of the Fifth Amendment to the United States Consti- 
tution because the statute under which he was tried 
was by “interpretation” extended to encompass an area 
clearly beyond its scope. 


An individual may not be criminally punished for viola- 
tion of a statute whose terms fail to give him fair notice of 
the conduct prohibited, even though the statute be construed 
in the prosecution against him in such a manner as to de- 
limit its vague generality. E.g., Lanzetta v. New Jersey, 
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306 U.S. 451 (1939) ; see generally, Note, 109 U. Pa. L. Rev. 
67 (1960). Citing the U. Pa. L. Rev. note in Bouie v. City 
of Columbia, 378 U. S. 347, 353 (1964), the Supreme Court 
said: 

If this view is valid in the case of a judicial con- 
struction which adds a ‘clarifying gloss’ to a vague 
satute, id. at 73, making it narrower or more definite 
than its language indicates, it must be a fortiori so 
where the construction unexpectedly broadens a stat- 
ute which on its face had been definite and precise. 
Indeed, an unforeseeable judicial enlargement of a 
criminal statute, applied retroactively, operates pre- 
cisely like an ex post facto law, such as Art. I, §10, 
of the Constitution forbids. 


We have noted above that the trial court in appellant’s 
case read D. C. Code §22-1107 as incorporating ‘‘the com- 
mon law concept of breach of the peace’’, and alternatively 


read the explicit requirements of congregation and assembly 
out of the statute by construing ‘‘congregate and assemble’’ 
to mean act ‘‘in the presence of others.’’ It has also with- 
out explanation read the statute as if it covered resist- 
ing arrest. But on its face, §22-1107 defines two distinct 
and articulately described offenses and does not, by any 
stretch of the imagination incorporate ‘‘the common law 
concept of breach of the peace’’. One of those offenses is 
‘“to congregate and assemble in any street, avenue ...or in 
or about any public building . . ., and engage in loud and 
boisterous talking or other disorderly conduct.’’ Congre- 
gate and assemble does not come near meaning act ‘‘in the 
presence of others.’? No reasonable man (or reasonable 
lawyer) reading this statute could conceive that it had any 
application to argument before a congressional investigat- 
ing committee. This is an exaggerated instance of the pre- 
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cise evil condemned by Bowie, supra, and the Supreme 
Court’s decision in that case compels reversal of appellant’s 
conviction. 


The practice of reading criminal statutes narrowly to 
avoid such constitutional traps, is well settled. Pierce v. 
United States, 314 U. S. 306 (1941). Mr. Justice Holmes 
put the principle with incomparable lucidity in McBoyle v. 
United States, 283 U. S. 25, 27 (1931), holding the National 
Motor Vehicle Theft Act inapplicable to aircraft: 


Although it is not likely that a criminal will care- 
fully consider the text of the law before he murders 
or steals, it is reasonable that a fair warning should 
be given to the world in language that the common 
world will understand, of what the law intends to do 
if a certain line is passed. To make the warning fair, 
so far as possible the line should be clear. When a 
rule of conduct is laid down in words that evoke in 
the common mind only the picture of vehicles mov- 
ing on land [or unlawful assemblies], the statute 
should not be extended to aircraft [or an attorney’s 
conduct in legal argument before a court or com- 
mittee], simply because it may seem to us that a 
similar policy applies, or upon the speculation that, 
if the legislature had thought of it, very likely 
broader words would have been used. 


The McBoyle case points the direction to an appropriate 
narrow reading of the statute to avoid constitutional ques- 
tions. If the court does not proceed to a restrictive inter- 
pretation then the Bouie case would render the conviction 
clearly violative of due process. But these constitutional 
questions emerge in this case only because of the effort to 
use the statute in a situation never intended to be covered 
by it. All that is required at this point is a reading of 
the statute by its plain language; so read, it cannot pos- 
sibly apply to the instant case. 
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POINT V 


As applied to appellant, D.C. Code 22-1107 is un- 
constitutional as a vague and overbroad regulation of 
free speech and advocacy in violation of the First 
Amendment to the United States Constitution. 


Aside from the general constitutional requirement of 
specificity and clarity in criminal statutes which we have 
mentioned above, and which is represented in cases such 
as Lanzetta, McBoyle, and others, there is a special rule 
applied by the Supreme Court in the case of statutes sought 
to be used in a manner which may curb the exercise of First 
Amendment rights. ‘‘It has become axiomatic that pre- 
cision of regulation must be the touchstone in an area 
[First Amendment] so closely touching our most precious 
freedoms.’’ United States v. Robel, —— U. 8. ——, 88S. 
Ct. 419 (1967). ‘‘Standards of permissible vagueness are 
strict in the area of free expression,’’ N. A. A. C. P. v. But- 
ton, 371 U. S. 415, 482 (1963), and in other areas where 
indefiniteness may overreach fundamental civil liberties, 
see Louisiana v. United States, 380 U. S. 145 (1965), such 
as the right to counsel guaranteed by the Sixth Amend- 
ment. Compare Dombrowski v. Pfister, 380 U. S. 479, 486- 
487 (1965), and authorities cited, with United States v. Na- 
tional Dairy Products Corp., 372 U.S. 29, 36 (1963). 


There are cogent reasons why the Supreme Court has 
been especially sensitive to the impact of vague and over- 
broad statutes in applications that threaten these liberties. 
A vague statute in the area is ‘‘susceptible of sweeping and 
improper application,’’ NV. A. A. C. P. v. Button, swpra, at 
433, furnishing in its overbreadth a convenient tool for 
‘tharsh and discriminatory enforcement by prosecuting offi- 
cials, against particular groups deemed to merit their dis- 
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cise evil condemned by Bowie, supra, and the Supreme 
Court’s decision in that case compels reversal of appellant’s 
conviction. 


The practice of reading criminal statutes narrowly to 
avoid such constitutional traps, is well settled. Pterce v. 
United States, 314 U. S. 306 (1941). Mr. Justice Holmes 
put the principle with incomparable lucidity in McBoyle v. 
United States, 283 U. S. 25, 27 (1931), holding the National 
Motor Vehicle Theft Act inapplicable to aircraft: 


Although it is not likely that a criminal will care- 
fully consider the text of the law before he murders 
or steals, it is reasonable that a fair warning should 
be given to the world in language that the common 
world will understand, of what the law intends to do 
if a certain line is passed. To make the warning fair, 
so far as possible the line should be clear. When a 
rule of conduct is laid down in words that evoke in 
the common mind only the picture of vehicles mov- 
ing on land [or unlawful assemblies], the statute 
should not be extended to aircraft [or an attorney’s 
conduct in legal argument before a court or com- 
mittee], simply because it may seem to us that a 
similar policy applies, or upon the speculation that, 
if the legislature had thought of it, very likely 
broader words would have been used. 


The McBoyle case points the direction to an appropriate 
narrow reading of the statute to avoid constitutional ques- 
tions. If the court does not proceed to a restrictive inter- 
pretation then the Bowie case would render the conviction 
clearly violative of due process. But these constitutional 
questions emerge in this case only because of the effort to 
use the statute in a situation never intended to be covered 
by it. All that is required at this point is a reading of 
the statute by its plain language; so read, it cannot pos- 
sibly apply to the instant case. 
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POINT V 


As applied to appellant, D.C. Code 22-1107 is un- 
constitutional as a vague and overbroad regulation of 
free speech and advocacy in violation of the First 
Amendment to the United States Constitution. 


Aside from the general constitutional requirement of 
specificity and clarity in criminal statutes which we have 
mentioned above, and which is represented in cases such 
as Lanzetta, McBoyle, and others, there is a special rule 
applied by the Supreme Court in the case of statutes sought 
to be used in a manner which may curb the exercise of First 
Amendment rights. ‘‘It has become axiomatic that pre- 
cision of regulation must be the touchstone in an area 
[First Amendment] so closely touching our most precious 
freedoms.’’ Umited States v. Robel, —— U. S. —,, 88 8. 
Ct. 419 (1967). ‘‘Standards of permissible vagueness are 
strict in the area of free expression,’’ NV. A. A.C. P. v. But- 
ton, 371 U. S. 415, 482 (1963), and in other areas where 
indefiniteness may overreach fundamental civil liberties, 
see Louisiana v. United States, 380 U. S. 145 (1965), such 
as the right to counsel guaranteed by the Sixth Amend- 
ment. Compare Dombrowski v. Pfister, 380 U. S. 479, 486- 
487 (1965), and authorities cited, with United States v. Na- 
tional Dairy Products Corp., 372 U.S. 29, 36 (1963). 


There are cogent reasons why the Supreme Court has 
been especially sensitive to the impact of vague and over- 
broad statutes in applications that threaten these liberties. 
A vague statute in the area is ‘‘susceptible of sweeping and 
improper application,’’ V. A. A. C. P. v. Button, supra, at 
433, furnishing in its overbreadth a convenient tool for 
‘harsh and discriminatory enforcement by prosecuting offi- 
cials, against particular groups deemed to merit their dis- 
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pleasure.’ Thornhill v. Alabama, 310 U. S. 88, 97-98 (1940), 
and inviting arbitrary, autocratic and harassing uses by 
public authorities. ‘It is enough that a vague and broad 
statute lends itself to selective enforcement against un- 
popular causes.”” WN. A. A.C. P. v. Button, supra, at 435. 
The threat that criminal penalties will fall upon any citizen 
who, in the service of an unpopular cause, guesses wrongly 
the boundaries of his constitutional freedoms (or is unable 
to persuade a trial judge or jury to discredit the testimony 
of policemen that he guessed them wrongly), serves effec- 
tively to coerce the citizen to steer far clear of the bound- 
aries, and hence to forego out of fear the exercise of rights 
which the Constitution has forbidden government to in- 
hibit. See Thornhill v. Alabama, supra, at 97-98; Smith v. 
California, 361 U. S. 147, 150-151 (1959) ; Cramp v. Board 
of Public Instruction, 368 U. S. 278, 286-288 (1961) ; Bantam 
Books, Inc. v. Sullivan, 372 U. S. 58, 66-70 (1963) ; Baggett 
v. Bullitt, 377 U. S. 360, 378-379 (1964). Thus it is the very 
existence of the statute and its application to activities in 
the First Amendment area which has the inhibiting effect 
proscribed by the Constitution. 


The Supreme Court has responded to these dangers with 
a doctrine that persons charged under a statute which is not 
“‘narrow and specific,’ Cox v. Louisiana, 379 U. S. 536, 551 
(1965), have been permitted to secure the statute’s invali- 
dation in any application which potentially menaces or over- 
shadows First Amendment or other fundamental civil lib- 
erties, without showing that their own conduct, on which the 
charge is based, would be immune from prosecution under 
a narrowly drawn statute. 


We have consistently allowed attacks on overly broad 
statutes with no requirement that the person making 
the attack demonstrate that his own conduct could 
not be regulated by a statute drawn with the requi- 
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site narrow specificity. Thornhill v. State of Ala- 
bama, 310 U. S. 88, 97-98 . . .; NAACP v. Button, 
supra, 371 U. S., at 432433 . . .; ef. Aptheker v. 
Secretary of State, 378 U. S. 500, 515-517 . . .; 
United States v. Raines, 362 U.S. 17, 21-22... We 
have fashioned this exception to the usual rules gov- 
erning standing, see United States v. Raines, supra, 
because of the ‘‘. . . danger of tolerating, in the area 
of First Amendment freedoms, the existence of a 
penal statute susceptible of sweeping and improper 
application.’? NAACP v. Button, supra, 371 U.S., at 
433 . . . (Dombrowski v. Pfister, 380 U. S. 479, 486- 
487 (1965)). 


Plainly, appellant was exercising First and Sixth Amend- 
ment rights, the very area where standards of ‘‘narrow spe- 
cificity’’ apply. Advocacy of a client’s cause before a court 
or a congressional committee implicates not only the client’s 


constitutional right to counsel, Holt v. Virginia, 381 U. S. 
131 (1965), and all of the underlying rights which counsel’s 
services are exterted to protect, but also the rights of both 
lawyer and client to freedom of expression in the form 
of vigorous and effective advocacy. The Supreme Court has 
plainly recognized ‘‘First Amendment rights to enforce 
constitutional rights through litigation.’”? N.A.A.C.P. v. 
Button, 371 U. S. 415, 440 (1963). See also Brotherhood of 
Railroad Trainmen v. Virginia ex rel Virginia State Bar, 
377 U. S. 1 (1964); United Mine Workers v. Illinois State 
Bar Assn., 88 Sup. Ct. 353 (1967) ; Dombrowski v. Pfister, 
supra, And in this case, of course, the root of the litigation 
was a First Amendment claim. 


In such context, then, the trial court’s construction of 
D.C. Code § 22-1107 as incorporating ‘‘the common Jaw con- 
cept of breach of the peace’’ plainly condemns the statute 
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as unconstitutional. An unbroken line of Supreme Court 
decisions has persistently reversed breach of the peace con- 
victions of persons whose conduct, allegedly criminal, 
touched First Amendment concerns. Cantwell v. Conmec- 
ticut, 310 U. S. 296 (1940) ; Edwards v. South Carolina, 372 
U.S. 229 (1963) ; Henry v. City of Rock Hill, 376 U.S. 776 
(1964) ; Cox v. Louisiana, 379 U. S. 536 (1965). The last of 
these decisions made the point categorically: the charge of 
breach of the peace, applied in areas of First Amendment 
involvement 


is unconstitutional in that it sweeps within its broad 
scope activities that are constitutionally protected 
free speech and assembly. Maintenance of the op- 
portunity for free political discussion is a basic tenet 
of our constitutional democracy. As Chief Justice 
Hughes stated in Stromberg v. California, 283 U.S. 
359, 369: ‘A statute which upon its face, and as au- 
thoritatively construed, is so vague and indefinite 
as to permit the punishment of the fair use of this 
opportunity is repugnant to the guaranty of liberty 
contained in the [Constitution] . . . (379 U. S. at 
552). 


“These decisions recognize that to make an offense of con- 
duct which is ‘calculated to create disturbance of the peace’ 
leaves wide open the standard of responsibility’? and is 
unconstitutional. Ashton v. Kentucky, 384 U. S. 195, 200- 
901 (1966) VAs recently as Adderly v. Florida, 385 U. S. 39 
(1966), the Supreme Court reiterated the point. 


In the face of the consistent line of decisions which strike 
down upon grounds of vagueness and overbreadth the ap- 
plication of common-law and statutory breach of the peace 
concepts to peaceful demonstrational or related types of 
First Amendment activity, it is inconceivable that a statute 
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read as incorporating ‘‘the common law concept of breach 
of the peace’’ could constitutionally be applied to a lawyer’s 
argument pleading—even if persistently—for the right to 
cross-examine a witness in a First Amendment case. 


POINT VI 


Appellant was properly acting as an attorney and 
being so engaged is not subject to ordinary criminal 
prosecution by a different tribunal for matters done or 
said in the midst of legal argument, contempt initiated 
by the tribunal before which an attorney appears being 
the only method by which attorneys are prosecuted 
for matters done and said in legal argument. The trial 
court had no jurisdiction in this matter. 


A. A lawyer is not subject to ordinary criminal prosecution 
for things said in the midst of legal argument. 

Since it is clear that appellant was functioning as a law- 
yer (supra pp. 31-34), we proceed to consider the impact of 
the present prosecution upon the privileges of the lawyer. 
That impact, we suggest, is unique and uniquely pernicious. 
The most diligent research of counsel has failed to produce 
a single case in the whole history of Anglo-American juris- 
prudence where a lawyer was found guilty of ordinary crim- 
inal conduct for matters done or said in oral argument be- 
fore a duly constituted tribunal. 


On the occasions where the matter has been considered, 
the courts have enunciated clearly that lawyers are not sub- 
ject to such ordinary criminal prosecution. As Lord Mans- 
field pointed out, ‘‘Neither party, witness, counsel, jury or 
judge can be put to answer civilly or criminally for words 
spoken in office.’”’? Rex v. Skinner, 98 English Reports 529 
(King’s Bench, 1772), at 530, quoted with approval by Car- 
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dozo, J., Andrews v. Gardiner, 224 N. Y. 440, 121 N. E. 341 
(1918). Mansfield added in that case (involving indictment 
of a judge), that ‘‘to go on an indictment would be sub- 
versive of all ideas of a constitution,’ and the point is 
equally applicable here. For the considerations upon which 
the traditional privileges of the attorney rest are the inter- 
est of society in the maintenance of an independent bar, the 
integrity of the adversary system of justice, and the con- 
tinued functioning of the courts with the aid of counsel. 


These privileges, which have been most often considered 
in contempt cases, emerge again in the field of libel, both 
civil and criminal. The rule of absolute privilege in re- 
spect to a lawyer’s statements in court in civil libel cases is 
well known. Equally does the absolute privilege apply in 
criminal libel cases. As stated in Ange v. State, 98 Fla. 
538, 123 So. 916 (1929), ‘‘no matter how false or how mali- 
cious such statements may in fact be,’? the words used by 
attorneys are privileged. See also People ex rel. Bensky 


v. Warden of City Prison, 258 N. Y. 55, 179 N. E. 257 (1932), 
where the court quoted with approval Munster v. Lamb, 11 
Q. B. D. 588, 605, as follows: 


‘‘No action of any kind, no criminal prosecution, can 
be maintained against a defendant, when it is estab- 
lished that the words complained of were uttered 
by him as counsel in the course of a judicial inquiry, 
that is, an inquiry before any court of justice into 
any matter concerning the administration of the 
law.”’ 


The privilege here at issue extends as well to legislative 
as to judicial procedures. Yancey v. Commonwealth, 135 
Ky. 207, 122 S. W. 123 (1909). 


The immunity of an attorney from prosecution for erim- 
inal libel has special significance for this case because crim- 
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inal libel is premised on a threat of disturbance of the 
peace. Garrison v. Louisiana, 379 U. S. 64, 68 (1964) ; Beau- 
harnais v. Illinois, 343 U. S. 250, 254 (1952). Despite this 
relationship between criminally libelous words and breach 
of the peace, a lawyer is protected from prosecution for his 
words. It seems obvious on the face of it that if the priv- 
ilege extends to the content of the words used, it must cer- 
tainly encompass the tone of voice and the decibel level the 
lawyer uses. Viewed in this light, the efforts to subject 
appellant to criminal prosecution for disorderly conduct 
because of alleged loud and boisterous language in the very 
midst of an oral argument as an attorney is an indefensible 
assault upon the privileges, and indeed duties, of an attor- 
ney. 


B. The process of controlling a lawyer through contempt 
is entirely different from and does not support a dis- 
orderly conduct prosecution. 


Whatever may be the limitations upon an attorney as ar- 
ticulated in the contempt cases when his conduct is con- 
sidered as intentionally obstructing the administration of 
justice, the disorderly conduct statutes and the ordinary 
criminal process have never been the framework within 
which such limitations may be adjudicated and enforced. 
Again it is appropriate to refer to Lord Mansfield, in Rex 
v. Skinner, supra. After emphasizing the lawyer’s abso- 
lute privileges from criminal prosecution he stated: ‘‘If 
the words spoken are opprobrious or irrelevant to the case, 
the court will take notice of them as a contempt and will 
examine them on information’’ (at 530). 


But the process of contempt is wholly different from the 
criminal process attached to the prosecution of a disorderly 
conduct case. In the contempt process, it is the body before 
whom the alleged misconduct oceurred which either controls 
or initiates the prosecution. And it is with full recognition 
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of the availability of another remedy that the absolute 
privilege from a criminal prosecution (other than con- 
tempt) has been acknowledged. To argue, as in effect the 
trial court did here, that the appellant is better off charged 
with disorderly conduct than with contempt is to overlook 
significant differences, both substantive and procedural, 
which explain the adoption of the universally recognized 
rule that lawyers are not subject to disorderly conduct pro- 
cedures for things said or done in the midst of legal argu- 
ment. 


1) The substantive differences between disorderly conduct 
and contempt. 


First, as we have already pointed out, a prosecution for 
contempt in respect to the conduct of a lawyer before any 
tribunal would have as a vital element of the offense mens 
rea, comporting a finding that there had been an intention 
to obstruct the proceeding. At least as interpreted by the 


trial court in this case the application of the disorderly 
conduct statute required no such finding of a specific intent 
to obstruct; the court expressly stated as much. 


Secondly, not all conduct which may be punished as a con- 
tempt of court is thereby disorderly conduct. The essence 
of contempt is obstruction or degradation of a court or 
other tribunal, In re McConnell, 370 U. S. 230 (1962), while 
the essence of disorderly conduct is the creation of danger 
of an immediate public disturbance or breach of the peace. 
The two disorderly conduct cases which Judge Greene cites 
in his footnote 10 (J294a), State v. Sturges, 48 Mo. 
App. 263 (1892), and State v. Smith, 46 N. J. 510, 218 A. 
24 147 (1966), do indeed present conduct that is tradition- 
ally disorderly in the sense of threatening an imminent 
breach of the peace and neither of these cases involves a 
lawyer presenting an argument. Nothing remotely resemb- 
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ling breach of the peace could be found in appellant’s case. 
Absent some showing of conduct calculated to lead to breach 
of the peace (such as, for example, the sorts of extreme 
conduct supposed in footnote 18 of Judge Greene’s written 
opinion (J299a), appellant’s conviction of a disorderly of- 
fense is unsupportable. 


Third, a crucial difference between contempt and disor- 
derly conduct proceedings in respect to conduct before a 
legislative committee is that there are congressional safe- 
guards against contempt proceedings of which an attorney 
charged with disorderly conduct is stripped. The ‘‘chill- 
ing’’ danger of penalty for vigorous advocacy is immeas- 
urably increased when responsibility for prosecuting the 
lawyer is split between the subcommittee, who merely con- 
siders the lawyer’s conduct objectionable but not requiring 
action, and a court, which holds the conduct criminal rely- 
ing for its findings exclusively upon the testimony of police 
officers who attended the legislative session. 


The Court may take judicial notice of the fact that there 
was a substantial debate on the floor of the Congress im- 
mediately following the incident involving appellant in 
which members of Congress expressed their concern with 
the manhandling of the appellant (Congressional Record, 
August 17, 1966, pp. 18831-32-33, Vol. 112, No. 136 Daily 
ed.; August 18, 1966, pp. 19038-39-40, Vol. 112, No. 137 
Daily ed. The Court may also note the date on October 18 
and 19, 1966, referred to above, in which members of Con- 
gress expressed their serious concern with the matter of the 
Committee’s non-compliance with its own rules as well as the 
question of the payment of witnesses. It seems clear enough 
that the Congress as a body does not believe appellant’s 
conduct to have been contemptuous; it has not taken a single 
step in the direction of prosecuting appellant. By trying 
the defendant through the criminal process he is stripped 
of his political safeguards. 


68 


We need seek no clearer statement of the importance of 
this protection to the advocate than the opinion below. The 
trial court acknowledged that it was not likely that appel- 
lant would be prosecuted for contempt (J292a). But by a 
remarkable tour de force this recognition was converted 
into an argument for judicial stretching of the unlawful 
assembly statute to cover incidents clearly beyond its in- 
tended scope. That argument plainly does not follow. What 
follows is its obverse—that the matter is properly left to 
Congress and the congressional safeguards to determine. 


2) The procedural differences between disorderly conduct 
and contempt. 


The procedural differences between contempt and dis- 
orderly conduct have extraordinary significance because 
they concern themselves not only with the rights of the de- 
fendant, but as well with the independence of separate gov- 
ernmental units and the prevention of unseemly interfer- 


ence between them. We note that in Rez v. Skinner, supra, 
Lord Mansfield expressed not merely the substantive privi- 
lege of an attorney not to be prosecuted for crimes, but also 
a basic procedural and jurisdictional limitation. If, as he 
stated, contempt is the proper procedure, then its enforce- 
ment must be determined or at least initiated by the of- 
fended body. 


This procedural difference is vital to the defendant. For 
one thing, the risk of error is greatly increased where guilt 
is tried in another forum, particularly where as here the 
second forum ignores the official record made at the first 
forum and relies on bystander testimony. A judge or com- 
mittee before whom an attorney appears knows whether 
the attorney’s conduct passes bounds of reason in the sense 
of persisting after there is no real likelihood that the judge 
or committee will change his or its mind. Another judge 
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must speculate about this, as did the trial court in this case; 
and the speculation increases not only the risk of error, but 
the ensuing risk that vigorous advocacy will be improperly 
curbed. An attorney can calculate to some extent the tem- 
per of the judge or committee before whom he is arguing, 
and he knows that if he succeeds eventually in convincing 
the judge or chairman of his point, he is unlikely to be held 
in contempt by reason of some abrasiveness in mid-course 
of the colloquy. He has no such assurance as to the view 
which a second forum will take of his conduct when he is 
interrupted in mid-course by arrest. 


Of course, on this record it is clear that Chairman Pool 
had not the slightest intention of invoking formal proceed- 
ings against appellant. Indeed, he asked for appellant’s 
return to the committee room (pp. 18-19, supra). The trial 
court nowhere mentions that fact and therefore assumes 
the position of making a determination that the Committee 
was offended when the Committee gave every indication 


that it was not offended to the point of believing that pro- 
ceedings should be brought. 


From the point of view of the tribunal involved in the 
alleged contempt, it may be noted that the contempt pro- 
cedures of the federal legislative bodies are intended to 
require initiation or determination of any proceeding 
against an allegedly contumacious individual by the entire 
legislative house. Where the Congress calls upon the judi- 
cial branch of the government to act, as, for example, under 
2 U.S.C., Sec. 192, the proceeding is based not upon a re- 
quest by an individual Congressman, or even a committee; 
it requires a resolution of the Senate or the House of Rep- 
resentatives forwarded to the executive branch of the gov- 
ernment calling upon it to initiate the prosecution. And if 
the legislature invokes its own built-in contempt power (as 
in Anderson v. Dunn, 19 U. S. 204 (1821)), its exercise is 
based upon action by the entire body. 


All of this is short-circuited by the neat device of a prose- 
cution for disorderly conduct, with the charge being brought 
by a deputy marshal and tried by a judge, neither of whom 
has responsibility to the legislative body. Such a proceed- 
ing poses a grave issue in the area of separation of powers 
with which we shall deal below as a separate point. Our 
contention here is not (as the trial court interpreted it) 
that the contempt power exercised directly by a tribunal 
claiming to be offended is a necessarily superior method 
of resolving issues of allegedly improper conduct before it. 
The thrust of our argument is, however, that without at 
least some initiation of the proceedings by the allegedly 
offended body, another tribunal may not act; and that if it 
does, the risk of error is greatly and impermissibly in- 
creased, as this case demonstrates. 


POINT VII 


Appellant’s prosecution invades the functions of 
Congress. 


Appellant’s prosecution was undertaken not only without 
authority of the subcommittee before which he appeared, 
but without authority of Congress in any form. Appellant 
appearing as attorney before a legislative investigating 
committee, was literally snatched up in mid-argument and 
made to answer for that argument in the courts. Such a 
procedure intrudes the judiciary into the workings of the 
legislative branch and fundamentally affronts the separa- 
tion of powers assured by the Constitution. 


The court below thought it doubtful that appellant ‘‘has 
standing to raise this issue’? (J297a). There can be no 
doubt. It would be a rather startling proposition that a 
criminal defendant, his liberty and property in jeopardy 
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under criminal prosecution, had no standing to complain 
that the criminal court lacked power over his case. The 
Supreme Court has held squarely against such a proposi- 
tion in a case where a state court sought to intrude into the 
domain of the federal legislative branch, In re Loney, 134 
U. S. 372 (1890), and there is no reason to suppose that 
absence of federal judicial power is any the less challenge- 
able, so far as standing goes, than absence of state power. 
Other separation-of-powers contentions have been heard at 
the instance of private individuals affected by the exercise 
of the challenged power. H.g., Schecter Poultry Corp. v. 
United States, 295 U. S. 495 (1935); Youngstown Sheet & 
Tube Co. v. Sawyer, 343 U. S. 579 (1952). And this is no 
anomaly. Separation of powers is not the prerogative of 
each of the branches of government, but a guarantor of in- 
dividual liberty. ‘‘The doctrine of'the separation of pow- 
ers was adopted by the Convention :of 1787, not to promote 
efficiency but to preclude the exercise of arbitrary power. 
The purpose was, not to avoid friction, but, by means of 
the inevitable friction incident tothe distribution of the 
governmental powers among three departments, to save the 
people from autocracy.’’ Mr. Justice Brandeis, dissenting, 
Myers v. United States, 272 U. S. 52, 293 (1926). See also 
South Carolina v. Katzenbach, 383 U. S. 301, 324 (1966). 
If appellant is correct in his contention that the conduct for 
which he was prosecuted in the courts lies within the ex- 
clusive domain of Congress, he must be allowed to raise 
the point against conviction. No other forum for its vin- 
dication is available. It is hardly a matter for direct dis- 
pute between Congressmen and judges. 


We suppose that the Legislature has the power to de- 
termine for itself how it wishes to conduct its proceedings 
in committee sessions and that it is not required to con- 
form to the notions of some deputy marshals or a member 
of the judicial branch of the government. The importance 
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of Congress’s exercising its own determinative power over 
these matters (and the standing of the individual to as- 
sert the point in his defense) appears in this Court’s opin- 
jon in United States v. Allen, 369 F. 24 198 (D. C. Cir. 1966). 
In that case a conviction of contempt was reversed merely 
because it appeared that the file had been forwarded by 
the Speaker of the House to the Department of Justice upon 
the assumption that such forwarding was mandatory and 
that the Speaker had not exercised any discretion to de- 
termine whether in fact the Congress believed the conduct 
to be contumacious.* A fortiori appellant’s prosecution 
is improper where there has been no action by the legisla- 
tive body, not even routine or mistakenly ‘‘mandatory’”’ 
action. 


On the merits, it is vital to recall what this case does and 
what it does not involve. It involves an attorney hauled 
into court to answer criminally for the tenor and duration 
of his argument before an investigating committee of the 
Congress. It involves an attorney seized in mid-sentence 
of that argument: ‘‘Mr. Chairman, let the record show....”’ 
It involves his conviction on the explicit ground that he 
failed to meet standards for legal argument adumbrated 
by the court below. No authorization by Congress was 
given for this prosecution. Not the House, nor the Com- 
mittee, nor the subcommittee, nor the subcommittee chair- 
man approved it. No member of the subcommittee was the 
complainant. 


The case does not involve any charge of action by appel- 
lant other than legal argument. The charge is that the 
argument was too loud and too long. Only by an exercise 
of fine judgment as to how well or how coarsely he did his 


21. In that case, the House being in recess, the Speaker is con- 
sidered “the cognizant officer of the House.” 


lawyer’s work before the subcommittee is his conduct dis- 
tinguishable from what was plainly a part of the regular 
process of the committee hearing itself. For the House 
Committee on Un-American Activities has recognized that 
counsel has some role in its investigative proceedings. The 
role may be narrower than that of an attorney in court, 
but the nature of the issues which have characterized liti- 
gation concerning the Committee emphasizes that lawyers 
do in fact have a part in these hearings.” Rules VI and 
VIII of the Committee formally notice that part. The rec- 
ord in the present case shows that attorneys are heard, 
and that sometimes they affect the subcommittee’s de- 
terminations (see fn. 2 supra). Appellant was attempting 
to do just that, and the committee permitted him to begin. 
To confound this case with one of a drunken spectator at 
a congressional heariag, or of a spectator or even an at- 
torney committing an assault in the course of the hearing, 
is to ignore reality entirely.” 


22. Whatever may be the role of counsel before other congres- 
sional committees, counsel before this Committee performs 
an indispensable role. In the 21 years of HUAC’s tenure 
it has cited for contempt more witnesses than all the other 
congressional investigating committees combined. When 
such contempt citations are reviewed judicially, the vigilance 
of counsel before the Committee may well determine his 
client’s guilt or innocence. For example, his failure to ob- 
ject to the absence of a quorum (cf., Christoffel v. United 
States, 338 U. S. 84 (1949)), or lack of pertinency of 
questions (Watkins v. United States, 354 U. S. 178 
(1957)), or lack of authority of the subcommittee to pro- 
ceed to the particular subject matter (Gojack v- United 
States, 384 U. S. 702 (1966)), or the improper refusal 
by the subcommittee of the right to be heard in executive 
session (Yellin v. United States, 374 U. S. 109 (1963)), 
may foreclose an effective defense to the contempt charged. 


. See footnote 18 of the written opinion below (J299a). See, 
similarly, United States v. Woodward, 376 F. 2d 136 (7th 
Cir. 1967), cited by the District of Columbia Court of Ap- 
peals in its per curiam opinion; Woodward was a spectator, 
not an attorney. 


The case does not involve a reference to the courts by 
Congress of any function in assisting or implementing 
the congressional investigative proceeding. Congress has 
called upon the courts for this purpose where it has felt 
their aid needed—the most obvious example is the statute, 
Rev. Stat. §102, as amended, 2 U.S.C. §192 (1964), authoriz- 
ing prosecution of recalcitrant witnesses—but is has not 
called upon them to adjudge the character of the presen- 
tations of counsel before its committees. Nor has the House 
Committee on Un-American Activities or its subcommittee, 
generally or in appellant’s case, invoked the aid of the 
courts, as conceivably it might do under Rule VIII. With 
all deference, when the court below wrote that its process 
was ‘“‘an essential aid to its [the Legislature’s] orderly 
operation”? (J297a), it was expressing its own view of what 
aid Congress needed, not Congress’s. 


Finally, this case does not involve the power and obli- 
gation of the courts to intervene in congressional investiga- 
tive proceedings to protect specific constitutional rights 
of citizens or ward them against legislative abuse. In such 
a case, judicial intrusion would be warranted to enforce 
the Constitution’s limitations on the legislative branch. No 
such warrant for interference with Congress appears here. 
All that appears is that a Deputy United States Marshal 
believed the courts a more appropriate forum than the 
Congress to determine whether an attorney arguing before 
the latter had gone too far. 


The potential for unjustifiable judicial disruption of Con- 
gress in this sort of proceeding is obvious. Legislative 
hearings by nature deal with political and controversial 
issues. In fact, the theoretical basis for most legislative 
hearings is that Congress is gathering facts upon which to 
base legislation. Witnesses and lawyers frequently are 
contributing testimony or arguments which may be dis- 


tasteful to particular persons. Often enough such persons 
are either in the executive or judicial branch of the gov- 
ernment. 


Suppose a witness before a congressional committee 
loudly denounces the John Birch Society and a law enforce- 
ment officer does not appreciate the denunciation. Is he 
empowered to whisk away the witness and lodge a charge: 
of ‘‘loud and boisterous talking’’? Or let us suppose the 
committtee is investigating the conduct of the office of the 
U.S. Marshal, or possibly that of judicial tribunals. Is the 
committee to be at the mercy of the executive or the judicial 
branch of the government on the matter of such elementary 
questions as the conduct of counsel or witnesses? 


But we need not go beyond the record of this case to fur- 
nish examples of the disruption of congressional function- 
ing inherent in an assertion of judicial authority to review 
by criminal process the performance of participants in a 
legislative hearing. We have shown from the record that 
after the marshals had removed appellant from the hear- 
ing room and decided—with no direction whatever from any 
legislative officer—to charge him under the disorderly con- 
duct statute, Chairman Pool in fact ordered appellant re- 
turned so that the hearing might resume. By this time, the 
onset of regular criminal procedure had set in, however; 
appellant had been taken from the building in a police van; 
he could not be returned; in short, the committee had en- 
tirely lost control over him. No tribunal could function if 
it were to lose power over its advocates—indeed, lose them 
bodily—whenever in the judgment of some person willing 
to swear out a warrant, an advocate overstepped lines of 
propriety that had to be adjudged willy-nilly the tribunal, in 
some other forum. 


This consideration undoubtedly explains why the present 
case is unprecedented and why there does not appear to be 
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a single reported instance of alleged misconduct of counsel 
in the course of argument punished as disorderly conduct, 
—though, of course, there are innumerable cases where such 
misconduct was proceeded upon by contempt. See Galla- 
gher v. Municipal Court, 192 P. 2a 905, 31 Cal. 2d 784 
(1948), and the numerous cases cited therein. Steps taken 
to censure the conduct of counsel in oral argument have al- 
ways involved an initial determination by the body before 
whom counsel appears. This is as it should and as it must 
be. We submit that any control of a lawyer’s conduct in 
the midst of oral argument must necessarily start with a 
determination by the body before whom the lawyer is argu- 
ing that his conduct needs to be controlled. To ignore this 
basic proposition is to attack the ability of the affected 
body to control its own proceedings. No court has jurisdic- 
tion to assert itself in this area without a prior determina- 
tion by the body concerned. In the context of relationship 
between the Legislative and Judcial branches of the govern- 
ment this limitation of jurisdiction cannot be overridden 
without affront to the most rudimentary principles of con- 
stitutional separation of powers. 


POINT VIII 


Appellant’s conviction should be reversed because 
his prosecution violates Rule VIII of the House Com- 
mittee on Un-American Activities. 


Rule VIII of the House Committee on Un-American Ac- 
tivities provides: 
ViII—Conpucr or CouNnsEL: 


Counsel for a witness shall conduct himself in a 
professional, ethical and proper manner. His fail- 
ure to do so shall, upon a finding to that effect by a 


majority of the Committee or Subcommittee before 
which the witness is appearing, subject such counsel 
to disciplinary action which may include warning, 
censure, removal of counsel from the hearing room, 
or a recommendation of contempt proceedings. (Em- 
phasis added.) 


It is plain that appellant was removed from the hearing 
room, charged and prosecuted in violation of Rule VIII. 
No one contends that ‘‘a majority of the... Subcommittee’’ 
found his conduct improper. Chairman Pool unilaterally 
ordered his removal, and the marshals charged him. This 
violation of the committee’s rules compels reversal. Yellin 
v. United States, 374 U. S. 109 (1963); Gojack v. United 
States, 384 U. S. 702 (1966).** 


The court below took the view that appellant ‘‘was not 
‘counsel’ within the meaning of Rules VII and VIII’’ 
(J290a), that he ‘‘had no standing to engage in legal argu- 
ment’’ (J290a) because the ‘‘committee’s rules provide no 
role whatever for one who... represents someone other 
than the witness on the stand’’ (zbid.). On the face of the 
rules, this is wrong. Rule VII(A) provides without qual- 
ification that ‘‘At every hearing, public or executive, every 
witness shall be accorded the privilege of having counsel of 
him own choosing.’? Rule VII(B), note 9 supra, delimits 
the functions of counsel while his client is testifying but 


24. Chairman Pool was by no means unaware of this require- 
ment of the Rules. On a number of previous occasions in 
the course of these hearings he polled his colleagues before 
taking action. See HUAC Transcript, cited in fn. 2 supra, 
e.g., Mr. Pool polled the committee on Mr. Pemberton’s 
motion to stay its proceedings (p. 921). He likewise polled 
them on Mr. Donner’s motion to suppress the lists acquired 
from the universities (pp. 923-924). 
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nowhere suggests, as the court below thought, that counsel 
is any the less ‘‘counsel’’ or a subpoenaed witness any the 
less a ‘‘witness’? when the witness is not on the stand. In- 
deed, the specification in Rule VIL(B) of certain limitations 
on ‘‘the participation of counsel’’ during the period ‘‘while 
the witness is testifying’’ is inconsistent with the theory 
that counsel is ‘‘counsel’’ only during this period. It is un- 
disputed that appellant represented two witnesses com- 
pelled by subpoena to attend and give testimony at the 
August 16-17 hearings. He was thus ‘‘counsel’’ for these 
witnesses within the rules. Even were the rules less clear 
in terms than they are, the committee’s practice, established 
by the record below, is conclusive. The subcommittee did 
in fact hear counsel for witnesses not presently testifying 
and had established a procedure for entertaining their ob- 
jections. This practice refutes any notion that lawyers 
such as appellant ‘‘had no role whatever’? and were ‘‘not 
‘eounsel’.”? As we have pointed out above, any post facto 
denial to appellant of the role which the subcommittee al- 
lowed him at the time of the hearings would be an ‘‘inde- 
fensible sort of entrapment.’’ Raley v. Ohio, 360 U. S. 423 
(1959). 


Because no determination by a majority of the subcom- 
mittee as required by Rule VIII was made at any time, ap- 
pellant’s ‘‘removal ... from the hearing room’’ was illegal. 
It is uncontestable that, without a majority vote of the sub- 
committee, appellant could not have been brought before 
the bar of the House and held in contempt for his conduct 
during argument. A passage in United States v. Miller, 152 
F. Supp. 781, 788 (D. D. C. 1957), rev’d on other grounds, 
959 F. 2d 187 (D. C. Cir. 1958), holds that in such matters 
the majority of a subcommittee may act by silent acquies- 
ence, but that decision was overruled by the Supreme Court 
in Gojack v. United States, supra. It can hardly be sup- 
posed that what could not be done consistently with Rule 
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VII under the ‘‘contempt’’ label can be done by changing 
the label to ‘‘disorderly conduct’? and changing the forum 
to the courts. Of course, if an attorney before the commit- 
tee committed an assault or a robbery or engaged in some 
other criminal conduct not consisting solely of acts in the 
course of his professional role at a hearing, he could be 
charged and prosecuted without the procedures indicated in 
Rule VIII. Cf. footnote 18 in the written opinion of the 
court below (J299a). Rule VIII has nothing to do with 
such acts, since the rule’s purpose and its limited scope 
touch only the propriety of counsel’s professional conduct 
as such. But that conduct is all that is the basis of the 
prosecution in this case; the trial court’s opinion below 
makes crystal clear that it in effect convicted appellant of 
contempt of Congress; nothing is involved here but what 
Rule VIII was specifically designed to cover; and non- 
compliance with the rule bars this prosecution under the 
doctrine of the Yellin and Gojack cases, supra. 


CONCLUSION 


With deference, we urge this Court’s attention to the ut- 
terly destructive consequences for the Nation’s most fun- 
damental civil liberties of the ruling below :—that a lawyer 
may be taken up and held guilty of a disorderly offense 
whenever, in some undefined and indefinable sense, his ad- 
vocacy goes too far. There is no blinking the fact that 
this is what the court below held. When a lawyer presses 
his point, ‘‘There are limits; and in each individual case 
it is the duty of the trier of facts to determine whether or 
not the limits of the permissible were transgressed’’ 
(J293a). This impressionistic, post hoc, case-by-case judg- 
ment is the standard of criminal accountability: on the one 
side of this line lies ‘‘not only the privilege of an attorney 
[but] ... his duty’’ (zbid.); on the other lies his guilt of 
crime. 
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We do not argue that attorneys are not subject to con- 
trols. But the controlling mechanism that has been de- 
veloped over the centuries of the emergence of our Anglo- 
American judicial system has been adequate and under- 
stood. In an unprecedented ruling the courts below have 
sought to devise an entirely new type of control. To do 
that, they have flagrantly misread the statute under con- 
sideration; have ignored basic constitutional guarantees 
of due process and fair notice, and rights of speech and 
advocacy; have invaded the province of the legislature; and 
have assumed upon the advice of some deputy marshals 
to decide what was proper conduct before a congressional 
committee when neither the committee nor the Congress 
has acted. 


The inhibiting and repressive pall, the ‘‘chilling effect,’’ 
as the Supreme Court characterized it in Dombrowski v. 
Pfister, supra, which this sort of jeopardy throws upon the 
lawyer as advocate, is truly terrifying. The effect of what 
was held below is that every attorney must fear for his 
personal safety if the vigor of his argument is such that 
some subsequent ‘‘trier of the facts,”’ applying vague, in- 
calculable standards, may believe—perhaps on the basis 
of antagonistic bystanders’ testimony, as here—that ‘‘the 
limits of the permissible were transgressed.”” Human na- 
ture is not so strong that, under pressures such as this, 
vigor will continue unabated. We submit upon controlling 
authority, swpra, that the Constitution brooks no such ecrip- 
pling impairment of the lawyer’s role. 


The judgment of the court below should be reversed, and 
a judgment of acquittal should be entered. 


Respectfully submitted, 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 21,262 


ARTHUR KINOY, 
Appellant, 
v. 
DISTRICT OF COLUMBIA, 


Appellee. 


Appeal From The District Of Columbia 
Court Of Appeals 


COUNTERSTATEMENT OF THE CASE 


I. Testimony before House Un-American 
Activities Subcommittee 


Appellant strongly infers in his brief, as he did at ‘trial, that 


his conviction for disorderly conduct was initiated, not because of any 
unlawful conduct before a subcommittee of the Congress, but because 
he had made himself personally offensive to the members of the sub- 

committee and, particularly, to Chairman Pool. He suggests that he 
was "manhandled" and prosecuted solely because he had challenged, 


in the United States District Court for the District of Columbia (Krebs 


vy. Ashbrook, 275 F. Supp. 111 (D. D. C., 1966) ), what he alleged 
was “unconstitutional conduct by the [sub]committee” (brief, p. 4; 
see also: J. A. 129). It will no doubt be helpful to the Court, there- 
fore, if appellee sketches the background of events which precipitated 
appellant’s ejection from the subcommittee hearing and his arrest for 
disorderly conduct. A mere exposition of these events categorically 
refutes appellant’s inferences and suggestions. 

Pursuant to a resolution of the House Un-American Activities 
Committee, a subcommittee of that body convened on August 16, 1966, 
to conduct public hearings relative to proposed legislation making pun- 


ishable the giving of assistance, in time of undeclared war, to enemies 


of the United States (Tr. 911, 916-917). , 


The hearings, extending over a period of one week, were held in 
a large room (measuring approximately 100 x 160 feet) before an 


audience of some 300 persons (J. A. 43, 62). On frequent occasions, 


— 


1 where the reference is to "Tr. ,”’ the reference is to page 
numbers in: “House Comm. on Un-American Activities, Hearings on 
R. 12047, H. R. 14925, H. R. 16175, H. R. 17140, and H. R. 


H. 
of the U. S. 


17194 -- Bills to Make Punishable Assistance to Enemies 

in Time of Undeclared War, Part I, 89th Cong. , 2d Sess., August 16- 
19, 1966." Appellee has lodged with this Court copies of the foregoing, 
which this Court may judicially notice. Wilson v. Loew's Incorporated, 
142 Cal. App. 2d 183, 298 P. 2d 152 (1956), app. dismissed, 355 U. S. 


597 (1958). 


audience reaction to the testimony of various witnesses was noisy and 
disturbing (Tr. 914, 916, 923, 937, 938, 941, 957, 966-971, 975, 987, 
998, 1021, 1024, 1025). 


From the audience there emanated booing (Tr. 916), demonstra- 


tions (Tr. 916, 923, 937, 938, 941, 970, 987), disturbances (Tr. 914, 


916, 937, 938, 941, 957), laughter (Tr. 966, 968, 969, 971, 975, 1021, 
1024), andapplause (Tr. 914, 916, 923, 937, 965, 967, 987, 998, 1021, 
1024). Interruptive and hostile shouts issued from the spectators, such 
as "That's a lie’ (Tr. 916) and "Let's stop this fink testimony. You 
get out of here." (Tr. 937.) ! 

The proceedings of the subcommittee were abruptly halted by 
the frequent ejection and arrest of members of the audience (Tr. 938; 
J. A. 46-47, 236-237). Insulting and contemptuous remarks were 
directed at the President of the United States, at members of the con- 
gressional subcommittee, andat others (Tr. 972, 974-978, 981, 984, 
986, 987, 1020, 1021, 1025). For instance, the President was des- 
cribed by a witness as a "murderer" (Tr. 987); the Giaidinan of the 
subcommittee was called "arrogant" (Tr. 981); the subcommittee was 
denominated as "racist" (Tr. 977), "reactionar[y]" (Tr, 981), and 
was accused of sponsoring a "circus intended to harass" (Tr. 1020); 
a witness named Philip Luce was derisively referred to as "Philip 


Goose" (Tr. 972) andasa "fink" (Tr. 976). 


Even appellant and his witnesses described the subcommittee 
room as “noisy” (J. A. 138), “quite noisy” (J. A. 143), and "disor- 


derly” (J. A. 204, 223). The Chairman of the subcommittee was fre- 


quently forced to gavel for order in the hearing room (Tr. 938, 941, 


957, 958, 1021), and several times threatened to clear the room if the 
disorder did not cease (Tr. 923, 968, 1021). 

At the afternoon session of August 16, 1966, while a witness was 
testifying, the name of Dr. Allen Krebs was mentioned (Tr. 955), and, 
according to the official transcript, the following occurred: 

MR. NITTLE [subcommittee counsel interrogating 
a witness]. Now, the actual director of the Free Uni- 
versity is Professor Allen Krebs; is that right? 

MR. KUNSTLER. Objection. May lI state my ob- 
jection? Mr. Chairman, my name is William M. Kunstler. 
lam an attorney -- one of the attorneys for Dr. Allen 
Krebs. This is the first time that his name has ap- 
peared in these proceedings, and I object to any testi- 
mony relating to him, unless it is either held in execu- 
tive session or I am given the right to cross-examine 
him as I would have in a court of law, when such testi- 


mony was evoked. 


I would like to have that cbjection noted and have 
you rule cn it. 

MR. POOL [subcommittee Chairman]. Under the 
rules, you don't have the right to cross-examine. ; This 
is nota courtroom. This is an investigative hearing of 
a committee of Congress. And what is your other point? 


MR. KUNSTLER. I have stated them both. ‘In all 


fairness, I think, since his name has come out, I should 


be entitled to cross-examine. Iam asking for that right. 

MR. POOL. You don't have the right to de that in 
this kind of hearing. 

MR. KUNSTLER. Allright. I would like the 
record to note my objection to this proceeding on that 
score. 

MR. POOL. Certainly. Let us go off the record. 
(Discussion off the record. ) 

MR. ICHORD [Congressman!. Mr. Chairman, I 
submit that the rules, rule [XI,} 26(m) and the other 
rules of the committee, Rules of the House of Repre- 
sentatives do not require an executive hearing organ 
these circumstances, and I would request that the Chair 


deny the request of the attorney. 


MR. NITTLE. Mr. Chairman, before you rule, 
and with the permission of Mr. Ichord, I would like to 
advise the chairman that the committee sent a notice 
to Dr. Allen Krebs, addressed to 90 Bedford Street, 


New York, New York, on August 12, 1966. He was 


then notified, pursuant to Rule XI, 26(m) of the House, 


that the Committee on Un-American Activities had re- 
ceived certain evidence or testimony in executive 
session pertaining to Dr. Alien Krebs, and he was ad- 
vised that he had been identified as having attended 
national executive meetings of the May 2nd Movement, 
at which discussion regarding the Free University took 
place. 

Dr. Krebs was advised that if he desired to avail 
himself of the opportunity to appear before the commit- 
tee prior to these public hearings, I may add, that he 
should contact the staff director not later than 12 noon 
Monday, August 15. Sofarasilam aware, Dr. Krebs 
has not either personally or through counsel established 
contact with this committee within that time, and if he 


had established that contact, the notice would have ex- 


tended him the privilege of appearing in executive ses- 
sion, prior to being discussed at this hearing today. 

He is also a subpenaed witness, Mr. Chinen, 
and will be given an opportunity to reply to any of the 
statements that are made here today concerning him. 

MR. POOL. Even thcugh you are late in making 
your request, I will poll the committee to see what they 


want to do on your request. 


MR. KUNSTLER. Mr. Chairman, I think my re- 


quest is misunderstood by Mr. Nittle. Jam referring 
not to Dr. Krebs’ testimony at this point. In am re- 
ferring to the testimony of the witness who is mention- 
ing Dr. Krebs. That is a different story than what Mr. 
Nittle is discussing. : 

Secondly, I would like -- 

MR. NITTLE. At this point, Mr. Chairman, I 
would like to state for the record, and for the benefit 
of the committee, that the testimony that Mr. Luce is 
giving here today regarding Dr. Krebs was intially re- 
ceived in executive Session and, after this testimony 


was received, we have notified, as I have just stated, 


Dr. Krebs to give him the opportunity to come in in pri- 


vate session, prior to the hearing today, to state what- 
ever he had to Say. 

MR. POOL. Counsel, in other words, what you 
are telling us is that you have complied with [X1, ] 26(m) 
of the rules. 

MR. NITTLE. The committee has complied, in 
my opinion with House Rule XI, 26(m). 

* x x * * 

MR. POOL. The point is well taken. Your re- 
quest is denied. 

MR. KUNSTLER. Ialso, then, make a request 
now for the transcript of the executive testimony of Mr. 
Luce which was taken before this committee, So that I 
may study the testimony prior to my client -- 

MR. POOL. That is within the discretion of the 
full committee, and it is impossible to furnish that, be- 
cause we are Sitting ina subcommittee hearing. 

MR. KUNSTLER. Is it possible, Mr. Chairman, 
to assemble the full committee before the close of this 


session to have that request passed upon? 


MR. POOL. Isee no reason at this time to do 


that. You are just delaying the proceedings. 

MR. KUNSTLER. All right, I want my objection 
on the record. | 

Then lastly, as the Congressman pointed out, I 
have the further request to be able to cross-examine 
Mr. Luce with relation to any testimony pertaining to 
Dr. Krebs at the conclusion of his direct tentuniony: 

MR. POOL. Well, for your information, you 
don't have the right to cross-examine in any proceedings 
of this committee. If you will read the rulebook, you 
will See it spelled out in black and white. 

MR. KUNSTLER. Mr. Chairman, I know what 
the rulebook says. Iam asking you, in fairness to a 
client of mine, that I be given this right in an American 
forum to cross-examine Mr. Luce. | 

MR. POOL. He will have his opportunity to testi- 
fy, and we will be glad to let him answer the questions. 
I hope he does. ! 

MR. KUNSTLER. Iam renewing my request. I 


want the opportunity to cross-examine. 


MR. POOL. Well, your request is denied, 
you are here to advise him. 
MR. KUNSTLER. I object to the ruling. 


MR. POOL. Go ahead. 


MR. GUTMAN [an attorney for a witness]. 


Chairman. 
[Disturbance. ] 

MR. POOL. Let's have order in here now. 
erybody sit down so I can hear the attorney here. 

Go ahead. 

MR. GUTMAN. Mr. Chairman, gentlemen of the 
committee: I move at this time that all of the testimony 
of this witness be stricken, that he be asked no further 
questions at this session, on the ground that Mr. Nittle 
has expressed quite clearly the statement that the testi- 
mony of this witness has already been taken in full in 
executive session, so that whatever knowledge this wit- 
ness has which this committee may need in order to be 
able to report to Congress for any legislation which may 
be properly brought before it, you already have it, and 


the continued questioning of this witness in public can 


perform no function whatsoever, except to harass and 
embarrass those people who might be mentioned in that 
testimony. i 
MR. POOL. Let's confer a moment. (Discussion 
off the record. ) 
MR. POOL. Counsel, the issue you have pained 
in your objection has been considered by the subcom- 
mittee prior to this hearing. In regard to this issue, 
you have not raised any new point of consideration in 
your objection. For this reason, your objection is 
overruled. 
* * * * * * * 
MR. ICHORD. Asa matter of explanation to the 
attorney, I would point out that the subcommittee did 
contemplate such an objection being raised, and we: 
discussed it thoroughly at that time and we have fur- 


ther taken it under consideration at this time, and the 


Chair has ruled in accordance with the feeling, the | 


unanimous opinion of the committee. 


MR. GUTMAN. May I express my objection and 


reserve exceptions to that, gentlemen. 


MR. POOL. Certainly. (Tr. 955-958. ) 


On August 17, 1966, the day following the foregoing colloquy be- 
tween Mr. Kunstler and the subcommittee, the name of Walter Dorwin 
Teague HI was mentioned by a witness. Again, Mr. Kunstler, immedi- 
ately thereafter. objected in the following words: 

MR. [KUNSTLER’]. I object, Mr. Chairman. 

As one of the attorneys for Walter Teague, who is 

present in the hearing room, I object to any testimony 

about him in open session. Ialso object if 1am not 

given the American right to cross-examine this wit- 

ness in reference to any Statement about Mr. Teague, 

and I ask for a ruling on both of my requests. 

MR. POOL. I believe you made the same objection 


yesterday; is that correct? 


2 
MR. [KUNSTLER ]. I made the same objection 


with reference to Mr. Krebs yesterday and Stanley Nadel. 
MR, ASHBROOK [Congressman]. Mr. Chairman, 
I move that the objection be overruled. 


ee 


2 In the official transcript of the hearing (Tr. 1026), this state- 
ment is mistakenly credited to appellant. See J. A. 133, 155, 201, 210. 


MR. KUNSTLER. My name is William M. Kunstler. 

MR. KINOY. Mr. Chairman, I would like tolbs 
heard on that motion, and I also am an attorney for Mr. 
Teague. Do I understand that it is the ruling of this 
committee that the fundamental right of cross-examina- 
tion is not to be afforded to witnesses who are called 
before this committee when the committee is steactig 
to defame? | 

MR. POOL. You are arguing the question. 

MR. KINOY. Of course; lawyers always stene 
questions, Mr. Chairman. : 

MR. ASHBROOK. You didn't argue the question; 
you made a misinterpretation of fact when you said we 


are endeavoring to defame something [sic]. 


He is totally out of order, Mr. Chairman. Such 


is not the case. 

MR. KINOY. Mr. Chairman, that question will be 
settled in Federal court, whether you are atienpdig to 
defame witnesses. . 

MR. ASHBROOK. You make it as a statement of 
fact and, as a lawyer, you know you are absolutely 


wrong. You are out of place. 


MR. POOL. The objection is overruled. 

MR. KINOY. May the record show we take a 
strenuous objection to your ruling. 

MR. POOL. Now sit down. Go over there and 
sit down. You have made your objection. You are 
not going to disrupt this hearing any further. 

MR. KUNSTLER. Mr. Chairman, you don't have 
to deal discourteously to an attorney in front of you. 
That is wholly un-American. 


MR. POOL. I will deal any way! want under the 


rules in this hearing. I have just told him to be quiet 


and I ask you to sit down now. 

MR. KINOY. Mr. Chairman, let the record show -- 
don’t touch a lawyer. Mr. Chairman -- 

MR. POOL. Remove the lawyer. 

MR. KINOY. Mr. Chairman, I will not be taken 
from this courtroom. Iam an attorney at law and I 


have the right to be heard. (Tr. 1026-1027.) 


Il. Testimony at trial 


A. The facts agcording to the prosecution 


witnesses. 


During the course of the hearing, which began on August 16, 


1966, before a subcommittee of the House Committee on Un-American 
Activities, a security team of United States Deputy Marshals was de- 
ployed about the hearing room for the purpose of maintaining order 

(J. A. 41-42). On the day of appellant's arrest, Denaties Bird and 
Hockman were Stationed in front of the witness bench between the mem- 
bers of the subcommittee and the spectators (J. A. 9, 42). 

While a witness was testifying, Attorney William Kunstler, 
followed momentarily thereafter by appellant, “approached the bench" 
(J. A. 9) or the "rostrum" (J. A. 18) and made an objection (J. A. 
9-10, 17, 42, 86). As Kunstler and Kinoy moved to the rostrum, a 
flurry of activity commenced amongst the other attorneys and reporters 
who were present in the hearing room (J. A. 86). <A discussion en- 


sued between Kunstler and certain members of the subcommittee, in 


8 The testimony of the witnesses at trial will be here summarized 
only insofar as it furnishes details as to physical acts or conversation 
not otherwise contained in the official transcript of the subcommittee 
hearings. Because of the disparity between the testimony of the govern- 
ment witnesses, appellant's witnesses, and appellant, himself, the 
testimony of each group is set forth separately. 


which appellant participated (J. A. 9-10, 42, 83). What began as a 
discussion soon became an argument involving principally Chairman 
Pool and the appellant; the exchange grew "very loud’ (J. A. 11; see 
also: J. A. 55-56). The voices of both the Chairman and appellant 
could be heard from all over the hearing room (J. A. 42-43, 55-56, 
102-103). 

As appellant became “even louder” (J. A. 10), the Chairman 
began to bang his gavel for order (J. A. 10, 27, 42). He advised 
appellant that he was “out of order” (J. A. 23), told him repeatedly 
to “sit down” (J. A. 9-10, 22-23, 31, 43, 83, 103-104), but appellant 
ignored the order” (J. A. 45) and "paid no heed at all to any of 
Congressman Pool's directions” (J. A. 11, 23). He continued "in an 
even louder voice” (J. A. 11; see also: J. A. 23, 83), which one wit- 
ness characterized as "loud and boisterous talking and then hollering" 
(J. A. 55). "Many people were talking at one time" and individual 
conversations were lost in the confusion that followed (J. A. 107). 

Rising to his feet behind the subcommittee table (J. A. 63-64, 
214), Chairman Pool banged his gavel (J. A. 63), and again ordered 
appellant to take his seat (J. A. 10, 31, 43, 63, 83). Upon appellant's 


refusal to heed Chairman Pool's order to be seated (J. A. 11, 23, 45), 


Deputy Bird approached appellant, touched him lightly, and requested 


him to be seated (J. A. 10, 29, 43). According to Deputy Bird, the 


following then occurred: 

"* * * after Mr. Pool told Mr. Kinoy on 
one of these occasions, the last time, to be 
seated is when I touched him rather lightly 
but firmly enough so that he knew I was there’ 
and asked him to be seated. It was at this 
juncture that * * * [Kunstler] placed * * * 
[his] hands on me and told me not to touch 
him; that he was a lawyer. Then as I turned 
back toward Mr. Kinoy, Mr. Pool said, 'Re-' 
move him.' It was at this time that I * * * 
took him by the left arm and * * * [the back 
of the belt]." (J. A. 31, 33.) 

As the deputies, in compliance with the order of Chairman Pool, 
attempted to remove appellant from the hearing room, he ‘began to 
shout "loudly and boisterously" (J. A. 43-44; see also: J. A. 77, 93). 
He resisted his removal and began to kick, flail, and throw his arms 
wildly (J. A. 11-12, 35, 44, 77, 84, 93). Appellant was carried 
about thirty feet from the rostrum, still resisting removal, kicking, 
throwing his arms, and “hollering loudly and boisterously,"’ and, at 
that point, not before, appellant was told "you're under arrest" (J. A. 
44, 71, 77-78). So violently did appellant resist his removal that it 
required the exertions of three deputies to remove him from the com- 


mittee room (J. A. 108-109; see also: J. A. 35, 37-38). 


Deputy Hockman described this event as follows: 


| 

« * * Another attorney [Kunstler (J. A. 
10)] brushed Deputy Bird aside * * * [as he] 
attempted to remove Attorney Kinoy. He re- 
sisted.. I moved in and also placed my hands 
on Attorney Kinoy. We proceeded to remove 
Attorney Kinoy from the hearing room. In so 
doing. all this time he’s hollering loudly and 
poisterously and, aS we placed our hands on 
him. he flailed, he kicked, hollered and we 
removed him and, aS he was kicking and hol- 
lering, I placed him under arrest for disorderly 
conduct and continued to remove Attorney Kinoy 
from the hearing room, outside of the hearing 
room, down the hall to the elevator, Attorney 
Kinoy hollering loudly and poisterously, flailing, 
flinging, kicking all the way outside -- from 
inside the hearing room outside in the hall, on 
the elevator, on the street, right to the police 
van, hollering while still in the police van." 
(J. A. 43-44; see also: J. A. 11, 77, 84, 93.) 


Hockman elaborated that, as he directed Kinoy from the hearing 
room, he gripped him over the chest by means of what he denominated 
a “chest-and-shoulder par” (J. A. 74). He testified that he had been 
kicked on both legs by Kinoy as he resisted his removal from the 
hearing room (J. A. 79-80). Heckman exhibited in the courtroom the 
leg scars which he identified as resulting from his having been kicked 
by Kinoy on this occasion (J. A. 79-80). 


B. The facts according te defense 
witmesses. 


Appearing on appellant’s behalf at trial were four witnesses. 


Three of the witnesses are attorneys who, together with appellant, rep- 


resented various witnesses called to testify before the congressional 
subcommittee (J. A. 131-132, 152, 189). Each of the ee attorneys 
also participated as defense counsel for appellant at trial (J. A. 2-3). 
Appellant's fourth witness was a newspaper reporter -- an apparent 
impartial observer -- from The Washington Post (J. A. 203). 

The testimony of these witnesses was that on August 17, 1966, 
during the second day of subcommittee hearings, Kunstler rose from 
his seat and approached the rostrum to object to the testimony of a wit- 
ness (J. A. 133, 155, 189, 204). Moments thereafter, appellant, too, 
rose from his seat, approached the rostrum alongside Kunstler, and 
requested that he "be heard on * * * [Kunstler's] motion" (Tr. 1026; 
see also: J. A. 135, 156, 189, 204). 

A "colloquy" followed between Kunstler and Kinoy and Congress- 
men Pool and Ashbrook (J. A. 190, 204; see also: J. A. 135, 156). 
'"'* * * [Alfter Mr. Kinoy made his legal argument in favor of cross- 
examination, * * * Congressman Pool said that this motion has been 
overruled * * * and then Mr. Kinoy was addressed a question by * * * 
Congressman Ashbrook" (J. A. 187; see also: J. A. 158, 190). After 
the motion was overruled, the subcommittee chairman ordered appel- 


lant to "sit down" (J. A. 139, 159, 182-183, 190). "Mr. Kinoy was 


oblivious of everything but Mr. Ashbrook, and Mr. Ashbrook was con- 


tinuing his conversation with Mr. Kinoy***" G- A. 139). Deputy 


Bird put his arm on Kinoy (J. A. 138), whereupon Kunstler said, 
“Keep your hands off Mr. Kinoy,” and attempted to remove the deputy's 
hands from Kinoy’s arm (J. A. 139-140). Kinoy was then "dragged 
toward the aisle in the center of the room” (J. A. 141) by a deputy, 
who had placed his arm around appellant's neck (J. A. 191). Kinoy's 
= = * face waS discolored and he was attempting to shout” (J. A. 160). 
Witnesses for appellant variously described, on direct examina- 
tion, his voice and manner of speaking thus: 
MR. KUNSTLER: « * = Mr. Kinoy is not a man who 
has the voice of a mouse. He speaks in a very firm, 
vigorous tone * **. (J. A. 143.) 
MR. GUTMAN: [Mr. Kinoy’s voice] * * * was no 
different from the level of any other attorney who had 
made similar motions from that position, no different 
than Mr. Kunstler’s voice had been, and no different 
from that which I had used in the same circumstances. 
(J. A. 157.) 
MR. deJ. PEMBERTON, JR.: [His voice] * * * 
was the voice of a lawyer who has a strong voice, 


speaking in a room where he was not aided by a mi- 


crophone adequately so that he could be heard in the 
room not only by the Chairman or the particular Con- 
gressman to which he was addressing his remarks, 
but by other Congressmen, witnesses, and lawyers 
who were involved, and I suspect he could be heard, 
maybe not necessarily distinctly, in the very pact of 
the room. I was Sitting in the front of the row of the 
audience and I could hear distinctly what he said. * +s 


(J. A. 192.) 


Appellant's fourth witness -- the newspaper reporter for The 


Washington Post -- described appellant's voice thus: 
MR. HARWOOD: * * * Mr. Kinoy's voice was 
very loud. But everyone was shouting ***. (J. A. 


204. ) 


At the time of the ''colloquy"' or "forensic argument” or 
"shouting" between appellant and Congressman Pool, appellant was 
standing beside Kunstler (J. A. 151), to his left and slightly more than 
"five feet from Congressman Pool's lips" (J. A. 137, 151, 190, 204). 

Certain of appellant's witnesses testified to conversations which 


were not transcribed by the official subcommittee reporters as part of 


the proceedings and which do not, therefore, appear in the published 
committee transcript. For instance, Kunstler testified that, when the 
marshal first placed his hands on appellant, he was then in conversa- 
tion with Congressman Ashbrook. He said: 


‘Mr. Kinoy was oblivious of everything 
but Mr. Ashbrook, and Mr. Ashbrook was 
continuing his conversation with Mr. Kinoy, 
and it was in the same vein. Mr. Kinoy 
was arguing strenuously with Congressman 
Ashbrook that there should be cross-examin- 
ation; that this was really a trial and not an 
objective committee hearing, and Mr. Ash- 
prook was rejoining that that was not So; 
that this was a committee hearing and that 
was different than a courtroom situation 
and that the rules did not provide for cross- 
examination and nothing should change the 
rules.” (J. A. 139-140; cf. Tr. 1026- 
1027.) 


But, as Mr. Harwood, the reporter, testified, "it seemed to 


me everybody was talking at once” (J. A. 204). 


C. The facts according to appellant 


Appellant testified that, during his "legal argument" with mem- 


bers of the subcommittee (J. A. 213, 215), the following occurred: 
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'"* * * Congressman Pool started to rise. | 
Congressman Pool then banged the gavel at 
that point to me and said, as I recall, 'Your © 
objection is overruled,' something to that 
effect, 'Please sit down' or ‘Sit down,’ and 
he was very angry and he was very vociferous 
in saying it to me and I was Startled by that be- 
cause I had not been talking to Congressman | 
Pool at all. Ihad been discussing a legal 
problem with Congressman Ashbrook." (J. A. 
214.) 


When the trial court challenged appellant's testimony in this re- 

gard, the following transpired: | 
THE COURT: That just isn't so, Mr. Kinoy. 

Just before he told you to sit down, Congressman 

Pool had overruled your objection, and you said, 

"May the record show we take a strenuous ob- 

jection to your ruling,' which couldn't have been : 

addressed to Congressman Ashbrook. 


THE WITNESS: Well, that may be -- 


THE COURT: And Mr. Pemberton said that that 


was a correct statement of what happened. 
THE WITNESS: Right. That probably is right. 
THE COURT: You may look at it. | 
THE WITNESS: That probably is, your Honor. 
That probably is correct, your Honor. Congressman 


Pool says it's overruled. I said -- right. 


THE COURT: You were not engaged in conver- 


sation with Congressman Ashbrook. (J. A. 214.) 


Appellant then testified that, as he attempted to state for the 


record: “Let the record show that our legal argument has been cut off" 


(J. A. 215), he was “yanked” off his feet (J. A. 216) and carried 


out of the hearing room (J. A. 217). Asked on cross-examination 
whether or not he had been kicking, appellant said: "JT don't recall that 
I was kicking, * * * [but] my legs may have been moving. But there 
certainly was no voluntary kicking on my part.” (J. A. 222.) 

When asked on cross-examination whether or not he spoke to 
the Chairman of the subcommittee ina “very loud voice," he responded: 


ean I just testified, Mr. Pool started 
= = *'to gavel and shout and when the marshal -- 
it wasn't a question of touching, because I re- 
acted very sharply to the -- I felt somebody hit 
me in the behind and I reacted with a loud voice 
at that point; yes, very loud, when I said, "Don't 
touch a lawyer.’ I said it very loud; yes, I 
did.” (J. A. 223.) 


STATUTE AND RULES INVOLVED 
Section 22-1107, D. C. Code (1967): 


Unlawful assembly -- Profane and indecent 
language. 

It shall not be lawful for any person or per- 
sons within the District of Columbia to congre- 
gate and assemble in any street, avenue, alley, 
road, or highway, or in or around any public. 
building or inclosure, or any park or reserva- 
tion, or at the entrance of any private building 
or inclosure, and engage in loud and boisterous 
talking or other disorderly conduct, or to insult 
or make rude or obscene gestures or comments 
or observations on persons passing by, or in’ 
their hearing, or to crowd, obstruct, or incom- 
mode, the free use of any such street, avenue, 
alley, road, highway, or any of the foot pave- 
ments thereof, or the free entrance into any | 
public or private building or inclosure * * * | 
under a penalty of not more than $250 or im-.| 
prisonment for not more than ninety days, or 
both for each and every such offense. 


Rules of the House of Representatives of the United States, 


Eighty-ninth Congress: 
Rule XI (26) (a) 


The rules of the House are the rules of its. 
committees so far as applicable, except that a 
motion to recess from day to day is a motion | 
of high privilege in committees. Committees 
may adopt additional rules not inconsistent 
therewith. 


Rule XI (26)() 


The chairman may punish preaches of order 
and decorum, and of professional ethics on the 
part of counsel, by censure and exclusion from 
the hearings: and the committee may cite the 
offender to the House for contempt. 


Rules of Procedure of the Committee on Un-American Activities: 


Rule VII (B) ADVICE OF COUNSEL 


The participation of counsel during the course 
of any hearing and while the witness is testifying 
shall be limited to advising said witness as to 
his legal rights. Counsel shall not be permitted 
to engage in oral argument with the Committee, 
put shall confine his activity to the area of legal 
advice to his client. 


Rule VII CONDUCT OF COUNSEL 


Counsel for a witness shall conduct himself 
in a professional, ethical, and proper manner. 
His failure to do so shall, upon a finding to that 
effect by a majority of the Committee or Sub- 
committee before which the witness is appearing, 
subject such counsel to disciplinary action which 
may include warning, censure, removal of coun- 
sel from the hearing room, or 2 recommendation 
of contempt proceedings. 


In case of such removal of counsel, the wit- 
ness Shall have a reasonable time to obtain other 
counsel, said time to be determined by the Com- 
mittee or Subcommittee. Should the witness 
deliberately or capriciously fail or refuse to ob- 
tain the services of other counsel within such 
reasonable time, the hearing shall continue and 
the testimony of such witness shall be heard 
without benefit of counsel. [Footnote omitted. } 


SUMMARY OF ARGUMENT 

Where counsel appearing before a subcommittee of the House 
Committee on Un-American Activities commits a breach of order, he 
may be excluded from the hearing room by order of the Chairman under 
Rule XI (26)(1) of the general Rules of the House of Repowsentatives: 
In case of a conflict between the rules of the aibeommnites and the 
general Rules of the House of Representatives governing exclusion or 
removal of counsel, the latter take precedence. 

Disorderly conduct committed before a subcommittee of Congress 
may be punished as Statutory disorderly conduct, and need not (though 
it may) be punished as contempt by the House of Representatives asa 


body. Alternatively, any disturbance before a subcommittee of Con- 


gress may be punished criminally as a violation of the common-law 


offense of disturbing a public meeting. 

Appellant was not convicted because of his legal argument to 
the subcommittee or because he refused to obey the order of the Chair - 
man to ''sit down," but because he loudly and boisterously protested 
his removal by three deputy marshals. This conclusion is compelled 
since no member of the subcommittee ordered his arrest or participated 


in his prosecution. 


Even assuming. arguendo, that the disorderly conduct informa- 
tion incorrectly failed to allege that he "congregated and assembled," 
the defect, because correctible by amendment, should have been raised 
at trial. Upon appellant's failure to do so, the defect, if any, is cured 
by the judgment. Moreover, the words "congregate and assemble" 
in the statute do not restrict prosecutions for "loud and boisterous" 
talking to groupS of three or more persons who actin concert. The 
words “congregate and assemble” were, therefore, properly construed 
by the trial judge to mean that “the offense waS committed in the 


presence of others. a 


The cases of Feeley v. District of Columbia, infra, and Smith 


yv. District of Columbia, infra, decided by this Court, do not control 
this case. Those cases are factually distinguishable, and this Court 
inferred that such ‘errors as it found in Feeley (the leading case) would 
be considered “minuscule” in a different factual context, as in the 
case at bar, for instance. 

Even if, as appellant asserts, there is no statutory proscription 
for the type of conduct in which he engaged (except that proscription 
inherent in contempt), his conduct constituted the common-law offense 
of disturbing a public meeting. Common-law crimes, unless otherwise 
incorporated into a specific statute, are still in force in the District of 


Columbia. 


ARGUMENT 
I 
For misconduct before a congressional Sub- — 
committee, the offender may be subjected 
to discipline, aS authorized by the Rules 
of the House of Representatives, orhe 
may be subjected to criminal sanctions. 
A. Preliminary discussion 
The distinguished "friends of the court” -- some eighty-eight 
practicing lawyers, law teachers, and law deans -- argue with great 
eloquence that appellant's criminal conviction, if allowed to stand, will 
signal the commencement of " * * * a general trend toward more in- 
tensive harassment of lawyers who represent clients identified with 


controversial positions" (brief for amici curiae, p. 5). 


Appellant contends that his conviction has exerteda "chilling 


effect" upon First Amendment freedoms (appellant's brief, pp. 41, 80), 


and he characterizes the decision as “truly terrifying" -- one which 
strangles the law profession with an "inhibiting and repressive pall" 
(appellant's brief, p. 80). He invokes the Canons of Professional 

Ethics to suggest that his conduct before the subcommittee was both 


4 
justified and compelled by his professional obligation to allow "no 
Pl gS eee ee ee ee eee eee 


4 Appellant, at sentencing, emphasized to the trial judge that he 
was unmoved by the finding of guilt, saying: "I will do it again and 
again and again and again" (J. A. 261). 


fear of judicial disfavor or public unpopularity poe [to] restrain him 
from the full discharge of his duty” to his clients (appellant's brief, 
p. 34). 


Eighteen years ago, the late Judge Jerome Frank, unconvinced 


by Similar extravagant contentions made before the United States Court 


of Appeals for the Second Circuit, rejected them out-of-hand, saying: 


"The eloquence is misplaced. The fears are unfounded. " Though 


speaking in the context of a criminal contempt proceeding, his words 
are particularly apposite here: 


* 'Priends of the court’ have filed with us a 
large number of briefs which eloquently recall 
how, in the past, courageous lawyers have im- 
portantly contributed to liberty and democracy 
by defending unpopular clients, despite the brow- 
beating of tyrannical, domineering trial judges. 
In those briefs, fear is expressed that, if we 
affirm any of the contempt orders in this case, 
lawyers for labor unions or for minority groups 
or for unpopular persons will, in the future, be 
intimidated or throttled. 


 * * * We affirm the orders punishing these 
lawyers not because they courageously defended 
their clients, or because those clients were 
Communists, but only because of the lawyers’ 
outrageous conduct -- conduct of a kind which 
no lawyer owes his client, which cannot ever 


—————— 


5 Concurring opinion, United States v. Sacher, 182 F. 2d 416, 
453-455 (2nd Cir., 1950), aff'd. 343 U. S. 1 (1952). 
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be justified, and which was never employed by 
those advocates, for minorities or for the un- 
popular, whose courage has made lawyerdom | 
proud. The acts of the lawyers * * * in this | 
trial can make no Sensible man proud. 


* * * * * * 


'"* * * We have had quoted to us, from the 
Canons of Professional Ethics, a basic princi- 
ple of the legal profession that ‘no fear of ju-; 
dicial disfavor or public unpopularity should | 
restrain’ a lawyer ‘from the full discharge of 
his duty’ to his client. But we cannot agree | 
that fearless discharge of that duty requires 
or permits a lawyer to turn a trial into a bar- 
room squabble. Nothing in our decision will | 
alarm any lawyer, no matter what client he 
represents, who behaves as the overwhelming’ 
majority of our lawyers fortunately do." 


B. Discipline authorized by the Rules 
of the House of Representatives 


The Chairman or presiding officer of any organization or as- 


sembly, whether public or private, has the inherent duty to insure that 
participants conduct themselves with order, decorum, and civility. 
Such a duty is usually specified in the rules or by-laws of the organi- 
zation, along with the type of discipline which may be administered. 
Thus, Rule XI (26) of the Rules of the House of Representatives, © in 


pertinent part, provides: 


6 Rules of the House of Representatives of the United States, 
Ejighty-ninth Congress, H. R. DOC. No. 374, 88th Cong. ; 2d Sess. 
367 (1965). 


“Q) The chairman may punish breaches of 
order and decorum and of professional ethics 
on the part of counsel, by censure and exclusion 
from the hearings; and the committee may cite 
the offender to the House for contempt." 


Each committee of the House of Representatives is authorized 


to make it own rules, but it is pound by the general rules of the House 


: : ee : 
and may not adopt rules inconsistent therewith. The Committee on 


Un-American Activities has drafted its own rules which, in a way 
Similar to. but not identical with, the general rules of the House, pro- 
vide the means for insuring that counsel conduct themselves ina ''pro- 
fessional, ethical, and proper manner.” These rules, 1n pertinent 
part, provide: 

VI CONDUCT OF COUNSEL 


“Counsel for a witness shall conduct himself 
in a professional, ethical, and proper manner. 
His failure to do so Shall, upon a finding to that 
effect by a2 majority of the Committee or Sub- 
committee before which the witness is appearing, 
subject such counsel to disciplinary action which 
may include warning, censure, removal cf coun- 
sel from the hearing room, ora recommendation 
of contempt proceedings.” [Footnete omitted. ] 


7 Rule XI (26)(a), id. at p. 364, provides: "The rules of the 
House are the rules of its committees so far as applicable * ** . 
Committees may adopt additional rules not inconsistent therewith."’ 
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Appellant argues that the order of the Chairman effecting his 
removal from the subcommittee room was violative of Rule VII of the 
Rules of Procedure of the Committee on Un-American Activities (ap- 
pellant's brief, pp. 76-79). It is plain, however, that Rule VIII did 
not govern appellant’s removal. His removal was advected because he 
was "out of order'’ (or disorderly) (J. A. 271), and Rule XI (26)(1) of 
the general Rules of the House is directed specifically to removals for 


"breaches of order." 


Furthermore, it is clear that Rule VIII applies only to counsel 


for witnesses then testifying, for counsel have no role before that com- 
mittee except ' * * * during the course of any hearing and while the 
witness is testifying * * * ."" See: Rule VU, Rules of Procedure of 
the Committee on Un-American Activities. Here, appéllant was not 
counsel for a witness then testifying, and his claim, therefore, is 
without merit (J. A. 290). 

Even assuming, arguendo, that appellant's inipeouaact was that 
proscribed by Rule VIII, and, similarly, that he was acting as counsel 
within the scope of that rule, nevertheless, his ouster was in con- 
formance with Rule XI (26)(1) of the general Rules of the House of 


Representatives, which takes precedence over Committee Rules. 


C. Criminal sanctions 

When appellant, by his “loud and boisterous” protest of his 
lawfully ordered removal, disrupted the proceedings of a subcommittee 
of Congress, he was punished in accordance with procedures first sug- 
gested by Thomas Jefferson when he authored his manual of procedure 
for the Congress of the United States. Jefferson's Manual, as it is 
denominated, serves even today as the basis for the rules of parlia- 
mentary procedure of the United States House of Representatives. 


In the infant days of our Republic, Jefferson enunciated his con- 


viction that “it is very material that order, decency, and regularity 


be preserved in a dignified public body [Congress]. “9 it was, there- 
fore, both obviously intended and expected that Congress and its com- 
mittees would be permitted the " * * * undisturbed exercise of their 


functions,” since, 2S Jefferson observed, " * * * the ordinary magiS- 


ee 


8 Jefferson's Manual and Rules of the House of Representatives, 


Jefferson s near Gonus dd Sess. 115, 4 
H. R. DOC. No. 374, 88th Cong., 2d Sess. 115, 499 (1965). 


9 Id, at p. 118. 


trates and courts of law * * * [are] open and competent to punish all 


unjustifiable disturbances and defamations * * * ed 


Indeed, until as recently as last year (even after appellant's 
| 


conviction), the Congress believed that the necessary statutory authority 
existed whereby breaches of the peace occurring on the Capitol Grounds 
or within the Capitol Building could be punished by the courts. Thus, 
on October 20, 1967, when an entirely new and comprehensive lwo 


became effective which authorized conviction and imprisonment for up 


10 Id. at p. 128; see also: Goldfarb, The Contempt Power (1963), 
in which the author assumes that Congress has power to curb misconduct 
before it under a "breach of the peace statute" (p. 303).. He suggests 
that the "position that a government body should have some means of 
controlling noise, misbehavior and similar physical obstructions in its 
presence * * * require[s] little argument * * * . Certainly a court or 
a congressional meeting should not be at the mercy of the obstreperous 
and uncouth."" (Pp. 305-306. ) 


11 The law provides punishment for those who, inter alia, 


"* * * utter loud, threatening, or abusive | 
language, or * * * engage in any disorderly or 
disruptive conduct, at any place upon the United 
States Capitol Grounds or within any of the Cap- 
itol Buildings with intent to impede, disrupt, or 
disturb the orderly conduct of any session of the 
Congress or either House thereof, or the order - 
ly conduct within any such building of any hear- 
ing before, or any deliberations of, any commit- 
tee or subcommittee of the Congress or oer 
House thereof * * * .'"' Pub. L. No. 90-108, 

§ 6(b)(4) (October 20, 1967). 


to six months of those who engaged in disorderly or disruptive conduct, 
the sponsoring Senate committee explained that: 
“Until recently, the act of July 31, 1946, to- 

gether with the existing general laws of the 

United States and of the District of Columbia, 

appeared to be sufficient to cope with the oc- 

casional breach of the peace which occurred 

on the Capitol Grounds or within the Capitol 

Building. = * * “22 

Both the trial court and District of Columbia Court of Appeals 

agreed, as the record shows, that appellant’s disorderly and disruptive 
conduct in 1966 before a subcommittee of Congress was lawfully pro- 
scribed by, and punishable under, the disorderly conduct provisions of 


D. C. Code, § 22-1107 (1967). 


Disturbance of a public meeting was orginally punishable only 


as a common-law offense, 13 put it was in 1966 punishable either aS a 


common-law offense or as statutory disorderly conduct. In 1892, 
Congress authorized a specific penalty -- a fine of not more that fifty 
dollars -- for anyone convicted of disorderly conduct "* * * in or 
about the public buildings and public grounds belonging to the United 
nn 

125 REP. No. 573, 90th Cong., 1st Sess. 1-2 (1967). 

13 Commonwealth v. Hoxey, 16 Mass. Rep. 384 (1820); 


People v. Malone, 156 App. Div 10, 141 N. Y. S. 149 (1913); State 
vy. McNair, 178 Neb. 763, 135 N. W. 2d 463 (1965). 


States within the District of Columbia * ** ." D.C. Code, § 22-3111 
(1967). Though disorderly conduct has not been defined in that section, 
it has been defined in other sections of the D. C. Code, ile. » §§ 22- 
1107 and 22-1121 (1967), soas to encompass those acts which form 
the basis of appellant's conviction. Cf. State v. Smith, 46 N. J. 510, 
218 A. 2d 147 (1966), cert. den. 385 U. S. 838 (1966); State v. 
McNair, 178 Neb. 763, 135 N. W. 2d 463 (1965). Of course, most, 
if not all, future prosecutions for disorderly cr disruptive conduct 
Similar to appellant's will be brought under the most recently enacted 


statute, which became effective on October 20, 1967, more than a year 


after appellant's conviction. Pub. L. No. 90-108, supra. 


0 
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For misconduct before the subcommittee, ap-i 
pellant was ordered ejected by the Chair- | 
man, and, because he “loudly and boister- 
ously" protested such ejection, he was ar- 
rested for, and properly convicted of, dis-' 


orderly conduct. 
A. Appellant's ejection was proper. 
From a reading of the transcript of the subcommittee hearings 
which began the day before appellant was ejected, it is apparent that 


the two days of hearings had been stormy. For instance, on the first 


day, various spectators had been arrested and ejected from the hearing 
room. 24 (Tr. 938; J. A. 46-47, 237.) Audience reaction had been 
sharp: booing (Tr. 916), frequent demonstrations (Tr. 916, 923, 937, 
938, 941, 970, 987), laughter (Tr. 966, 968, 969, 971, 975), applause 
(Tr. 914, 916, 923, 937, 965, 966, 967, 998), and interruptive shouts 
from the spectators, suchas "That's a lie’ (Tr. 916) and ‘Let's 
stop this fink testimony. You get out of here.” (Tr. 937.) 

Appellant heard witnesses address the subcommittee with in- 
sulting and contemptuous remarks (Tr. 1019, 1020, 1021, 1024, 1025), 
refer derisively toa witness as “fink” (Tr. 1021), and accuse the sub- 
committee of staging a “circus intended to harass” (Tr. 1019, 1020). 
He witnessed the difficulty of the subcommittee Chairman in maintaining 
order in the hearing room (Tr. 1021, 1024, 1025), and heard him 
threaten, because of continuing demonstrations, to order the removal 


of all spectators from the hearing room (Tr. 1021). 


14 The Washington Post, on August 17, 1966, headlined on the 
front page the news of the disorder which occurred on August 15th be- 
fore the House subcommittee, reporting 17 ARRESTED IN HOUSE 
HEARING DISORDERS." As the result of the disorder, Metropolitan 
Police bolstered the Capitol Police so that the total force on duty 
numbered 60 officers. Id. at p. 6, col. 4. 
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Appellant approached the rostrum to make an objection already 
twice made by his law partner, Kunstler (Tr. 955, 1026}, and twice 
rejected by the subcommittee (Tr. 957, 1026). Thus, sopeliant’é ob- 
jection was merely a repetition of the same opjection, and argument 
thereon, a third time (Tr. 1026, 1027); but, when anpeliant was over- 
ruled, he persisted in arguing. He accused the subcommittee of 
"attempting to defame" a witness (Tr. 1026), and, when admonished 
by the Chairman that he was "arguing the question" (Tr. 1026), he 


retorted: "Of course; lawyers always argue questions" (Tr. 1026). 
Even if credence is given only to the testimony of appellant and 
his witnesses, proof established that the Chairman of the subcommittee, 
upon appellant's refusal to cease his argument, finally wutped to his 
feet (J. A. 213), gavelling and "'shouting" (J. A. 204), and ordered 
appellant to "sit down" (J. A. 139, 159, 182-183, 190, 214). Appel- 
lant was "shouting"’ (J. A. 204) ina "very loud" voice (J. A. 204, 
223), literally, down the throat of the Chairman, for he was standing 
beside Kunstler who was just "five feet from Congressman Pool's lips" 


(J. A. 151, 137, 190, 204). The scene at the rostrum became "dis- 


orderly" (J. A. 204) anda "wild commotion" erupted in the hearing 


room (J. A. 160; see also: J. A. 138). Appellant still refused to 


take his seat (J. A. 216). 
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The testimony of various of the United States Marshals!® was 


that appellant "paid no heed at all to any of Congressman Pool's di- 
rections” (J. A. 11. 23), and, when ordered ejected from the hearing 
room, appellant resisted physically, assisted by his law partner (J. A; 
31, 43). He “flailed,” “Kicked,” and “hollered” as he was being 
removed (J. A. 43-44; see also: J. A. 11, 77, 84, 93). 

Appellant’s conduct was characterized by Judge Greene in his 
findings thus: 


“Tt is clear to me from the testimony that 
what occurred here is that the defendant tried 
to outshout the Chairman. The Chairman had 


3 


- Appellant, at various places in his brief, challenges the ve- 
racity of the deputy marshals, as well as the findings of the trial judge, 
who, he suggests,.”” * * * ignored th{e] transcript without explanation 
=* xs" (appellant's brief, pp. 7, 16, 20-21, 39). For instance, ap- 
pellant infers that the testimony of the various marshals was plainly 
false when they testified that appellant was ordered to "sit down" 

“on many occasions, ” or “many times," 

of the subcommittee proceedings records only 
two orders to t's brief, p. 20). What appellant 
disregards in making su i , testified to by many 
witnesses, including his at this 
time was described as being “disorderly” 
of "wild commotion” (J. A. 160; see also: J. A. 138). 
be doubted, therefore, that under these circumstances the official re- 
porter failed to record all the simultaneous conversations which oc- 
curred. Andsee J. A. 139-140 where appellant’s witness relates 
Kinoy’s purported conversation with Congressman Ashbrook, none of 
which appears in the transcript of the subcommittee hearings (cf. Tr. 
1026-1027). 


to gavel him down; he had to tell him to sit down, 
and the defendant continued to shcut and to be. 
very loud in attempting tc overcome the sues 
of the Chair. 


‘When an attorney has objections to a ruling 
by a judge or by a committee chairman, he may 
and should state them vigorously. But once he 
is overruled and once he is gavelled down and 
once he is told to sit down, he may not persist. 
No tribunal, in my view, can function properly 
if those who appear before it can continue to ar- 
gue and to shout once it has been made plain 
what the ruling is and what the Chair expects. | 
(J. A. 255-256. ) 


* * * 


"If this defendant can be permitted to disrupt 
the proceedings of the House Un-American Ac- 
tivities Committee, other persons and other 
groups in far more vigorous fashion, in far 
more extreme fashion, can disrupt other pro- 
ceedings of other tribunals, and many of these 
persons can be likely to be far more adept at | 
this sort of thing than a person of this defendant's 
integrity and background. To permit this to | 
happen is no service to civil liberties as I see 
them."' (J. A. 258.) l 


The trial court's findings in the case at bar are not unlike those 


announced by the Supreme Court of New Jersey in State v. Smith, 46 


N. J. 510, 218 A. 2d 147, 148 (1966), cert. den. 385 U.S. 838 (1966). 


There, one Callender, among others, was ordered ejected from a public 


meeting under the following circumstances: 


“The setting of these offenses was a public 
meeting of the governing body of the City of 
Trenton held at the council chamber and called 
to consider an urban redevelopment program. 
While a citizen was speaking against the propo- 
sal. there was 2 disturbance in the area in which 
defendant Callender was Seated. This was the 
second such distraction from that direction. 

The president of the City Council called for 

quiet so that Speakers might be heard and warned 
"that if there were not silence we would have to 
ask them to leave or ask them to be removed by 
the sergeant-at-arms. ' According to the State’s 
proof, Callender retorted ‘We haven't started 

to disrupt your meeting yet,’ or "We have not 
begun to interrupt your meeting yet.’ Accord- 
ing to the defense, he said “We haven't done 
anything yet.’ These versions really differ 
very little since under each the word ‘yet’ could 


carry the promise or threat that the disturbances 
would be repeated and in greater volume. So 
understanding Callender, the president of the 
Council directed a police officer to escort him 
from the room. 


“The disturbance just described was not the 
basis of the conviction [for disorderly conduct]. 
Rather the basis was Callepger S resistance to 
the efforts to remove him. He locked arms 
with Someone seated next to him and went limp. * * * "’ 
[Emphasis supplied. ] 


SS Se 


16 see also: People v. Crayton, 55 Misc. 2d 213, 284N. Y. S. 
24 672 (1967), in which demonstrators, who "Ssat-in"’ outside the office 
door of the Mayor of New York City, were convicted of disorderly con- 
duct for "going limp” and thereby frustrating the attempt of police to 
remove them peacefully from the building. If "going limp" under 
these circumstances is a proper basis for conviction of one for dis- 
(footnote continued on following page) 


The court further observed: 


"x * * Government could not govern if its | 
vital processes could thus be brought to halt. | 
* * * [N]o court would tolerate such interfer- | 
ence with its proceedings; the need is the same 
in the legislative chamber * * * . The chair. 
must have the power to suppress a disturbance 
or the threat of one, and the power to quella | 
disturbance would be empty if its exercise 
could be met by still another disturbance de- | 
Signed to test the officer's judgment.” 218 — 


A. 2d at 150-151. [Emphasis supplied. | 


Appellee Callender's claims that he was denied a chance to be 


heard and that he was ordered removed because he expressed views 


which displeased the presiding officer were summarily rejected, the 


court Saying: 


''* * * He was ordered out because, in re- 
sponse to the president's call for quiet, he 
threatened even greater disruption of this pub- 
lic meeting. Whether the forum be the court- 
room or the chamber of the legislature itself _ 
or a political subdivision of the State, there 


(footmote 16 continued from previous page) 

orderly conduct, certainly one who actively and “loudly and boister- 
ously" frustrates his peaceful removal from the subcommittee room, 
as here, is equally guilty of disorderly conduct. Jalbert'v. District of 
Columbia, D. C. App., 221 A. 24.94 (1966), reversed on other grounds, 

U. S. App. D. C. , 887 F. 2d 233 (1967), does not compel 
a different result. There, appellants "went limp" outside on the Cap- 
itol Grounds, whereas in Smith and Crayton, supra, the acts occurred 
inside government buildings, thus threatening “further disruption of 
vital legislative and administrative activities of government. 


must be order. It is frivolous to suggest the 

First Amendment stands in the way of that im- 

perative.” 218 A. 2d at 150. 
See also: United States v. Woodard, 376 F. 24136 (7th Cir., 1967). 

It is perfectly clear here, as in the Smith case, Supra, at p. 

150, that appellant was not ejected from the legislative hearing room 
“because he expressed viewS which displeased the presiding officer" 
or the subcommittee (cf. appellant’s brief, p. 4; J. A. 129). With 
disastrous personal consequences, appellant allowed his conscience, 
his intellect, and his judgment to become infected by the obvious animus 


of his clients toward the subcommittee. Plainly, this animus unloosed 


the passion, the unreason, the vituperation which appellant heaped upon 


the subcommittee and upon the deputy marshals who sought to obey the 


Chairman's order to remove appellant from the hearing room. 

What the Court said in United States v. Landes, 97 F. 2d 378, 
381 (2nd Cir., 1938), respecting the obligations of counsel in his re- 
lationship with the court, is pertinent here: 


11x * * Counsel should always remember 
that the controversy with its attendant exaS- 
perations is his client's cause. Its aspira- 
tions, its irritations, its impulses, its inter- 
ests, are not the lawyer's to visit upon the 
* x * [subcommittee]. * * * Counsel should 
not obtrude upon the * * * [subcommittee] the 
passion, the prejudice, or the unreason of 
his client. These must be left outside the 


** * door. The controversy that crosses the 
threshold should be a controversy sifted by the 
intelligence and shaped by the conscience of the 
lawyer, not the turmoil of personal dispute. *'* * " 


B. Appellant's conviction was proper. 

Appellant argues in his brief (as he did at trial) that his arrest 
and prosecution for disorderly conduct were initiated because of his 
argument to, and conduct toward, members of the subcommittee, Less, 
because of those incidents which occurred prior to the Chairman's 
order, "remove the lawyer" (J. A. 271). Thus, he asserts that his 
arrest and prosecution were bottomed solely on his " * * ‘ loud and 
boisterous language in the very midst of an oral argument'’ (appellant's 
brief, p. 65; see also: J. A. 226-230). He protests that his prose- 
cution was for nothing more than his "vigorous advocacy" while he 
was "functioning as a lawyer" (appellant’s brief, pp. 4, 34, 63), for 
his persistence in attempting to "make a record after he was overruled" 


(appellant's brief, p. 37); andfor the "level of his voice, or the per- 


sistence of his advocacy" (appellant's brief, p. 53). "The prosecution 


literally is based,"" he argues, “upon nothing but a lawyer's argument, 


conduct, as will be shown, entirely within proper bounds of lawyerlike 


form before the Committee * * * " (appellant's brief, p. 4). 


Appeliant’s conclusions in this regard are not supported by the 
record. For instance, appellant, himself, concedes that neither the 
Chairman of the subcommittee nor any of its members had a hand, 
either in his arrest or in his prosecution for disorderly conduct (ap- 
pellant’s brief, pp- 75-76). Not only did the subcommittee decline to 
order his arrest, but, as he further concedes, no member of the sub- 
committee was aware that he had been arrested by 2 deputy marshal 
wntil informed at the hearing by appellant’s law partner (Kunstler) 

(J. A. 278, 283), Nor did the subcommittee make any attempt, what- 
ever. so far as the record indicates, to initiate contempt proceedings 
against appellant. 


To the contrary, the facts show that appellant’s arrest and 


prosecution were solely initiated and implemented by 2 United States 


deputy marshal, as follows: 

After appellant was ordered removed from the hearing room, 
he continued to shout toudly and poisterously” (J. A. 43-44; see also: 
J. A. 77, 93), aS the trial court so found (J. A. 258, 289-290). He 
resisted his removal and began to kick, flail, and throw his arms 
wildly (J. A. 11-12, 35, 44, 77, 84, 93) to such an extent that it re- 
quired the exertions of three deputy marshals to remove him from the 


subcommittee room (J. A. 108-109; see also: J. A. 35, 37-38). 


Appellant was carried bodily about thirty feet from the rostrum, still 
resisting removal and kicking and throwing his arms and “hollering 
loudly and boisterously,"’ and, at that point, not before, appellant was 


told, "you're under arrest." (J. A. 44, 71, 77-78.) 


Deputy Marshal Hockman described his arrest of appellant, as 


follows: 


"'* * * Another attorney [Kunstler (J. A. | 
10)] brushed Deputy Bird aside * * * [as he] 
attempted to remove Attorney Kinoy. He re- 
sisted. I moved in and also placed my hands’ 
on Attorney Kinoy. We proceeded to remove: 
Attorney Kinoy from the hearing room. In so 
doing, all this time he’s hollering loudly and — 
boisterously and, as we placed out hands on 
him, he flailed, he kicked, hollered, and we © 
removed him and, as he was kicking and hol-_ 
lering, I placed him under arrest [at a point | 
about thirty feet from the rostrum (J. A. 78)] 
for disorderly conduct and continued to remove 
Attorney Kinoy from the hearing room, outside 
of the hearing room, down the hall to the eleva- 
tor, Attorney Kinoy hollering loudly and boister- 
ously, flailing, flinging, kicking all the way | 
outside -- from inside the hearing room out- 
side in the hall, on the elevator, on the street, 
right to the police van, hollering while still in 
the police van." (J. A. 43-44; see also: J. iA. 
11, 77, 84, 93.) 


Demonstratively, therefore, appellant's arrest and conviction 
for disorderly conduct were based upon his continued "loud and boister- 


ous" shouting "in a public place, to wit: Cannon Building" while pro- 


testing his removal from the subcommittee hearing room)? (J. A. 1), 


and not because his conduct may have been offensive to the members of 
the subcommittee. United States v. Woodard, 376 F. 24136 (7th Cir., 
1967). 

Certainly, as the trial court found, no reason suggests itself to 
distinguish appellant’s arrest and conviction for disorderly conduct, 
upon the initiative of a deputy marshal whe witnessed the event in the 
subcommittee hearing room, and any other criminal conduct committed 
in the subcommittee hearing room, such as "intoxication, assault, or 


worse” (J. A. 299). 


17 Although the trial judge found as a fact that appellant was 
“loud and boisterous” both during his argument to the subcommittee 
and “while he was being removed” (J. A. 258-259, 289-290), nothing 
in the record contradicts the arresting marshal's testimony that the 
arrest was made, in fact, on his own initiative because of appellant's 
‘loud and boisterous” shouting while he was protesting his removal 
from the room. Obviously, therefore, since the trial finding is pre- 
sumed to conform to the proof, the above-described conduct is the dis- 
orderly conduct upon which his conviction is based. 


This is not to suggest, however, that proof of appellant's disor- 
derly conduct during his argument to the subcommittee is irrelevant 
here, for, since the trial judge found sufficient evidentiary basis for 
concluding that appellant was ‘loud and boisterous” during his argument, 
this evidence alone would justify an affirmance by this Court. E.g., 
see cases cited in note 21, infra, particularly People v. Turner, infra. 
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Clearly, therefore, upon appellant's refusal to obey a lawful 
order of the Chairman to "sit down," he was properly ordered removed 
from the hearing room, and, upon his "loud and boisterous” protest 
of such removal, his arrest (and the institution of a eee of dis- 


orderly conduct) was entirely justified. 


il 
Appellant's conviction was proper, either for 
disorderly conduct under D. C. Code, 
§ 22-1107 (1967) or for the common-law | 
offense of disturbing a public meeting. 
18 
A. Disorderly conduct under § 22-1107. 
Appellant is a professor of law at Rutgers University (J. A. 


206). His counsel at trial characterized him as " * * * a prominent 


member of the bar, one of the significant members, important members 


ne EERE 


18 since the case at bar was decided, this Court has held in Dis- 

trict of Columbia v. Grimes, _U.. S. App. D. C. oo dbg F. 2d 

No. 21,555, decided March 28, 1968), that the Corporation Coun- 
Sel has, for 25 years, mistakenly assumed jurisdiction to prosecute 
offenses under this statute. However, appellant did not challenge the 
jurisdiction of the Corporation Counsel below, and his failure to do so 
bars him from a subsequent objection. In any event, such an objection 
after judgment, even if made, is "purely technical in character and 
involve[s] no substantial right."' Nelson v. United States, 60 App. D. C. 
323, 324, 53 F. 24935 (1931); United States v. Cella, 37 App. D. C. 
433 (1911). 


of the constitutional law bar in the United States * **" (J. A. 238), 
who has had wide experience, both before the Supreme Court and be- 
fore congressional committees (J. A. 210, 220). 

At trial, appellant had the assistance of ten attorneys who served 
as his trial counsel (J. A. 2-3). On appeal, appellant’s cause is es- 
poused by attorneys who number nearly a hundred (appellant's brief; 
brief for amici curiae). Notwithstanding, appellant now advances, aS 
his principal ground for reversal, a technical nicety, i.e., that the in- 
formation was incorrectly drawn, thus allegedly denying him proper 
and constitutionally fair notice of the charge (appellant’s brief, pp. 
45-53). Specifically, appellant argues that the information did not state 
an offense because it failed to charge (and the proof allegedly failed to 


show) that his disorderly act was committed jointly or in concert with 


19 
three or more persons while he “congregated and assembled."’ 


ae 


19 the rationale of his contention derives from the unreported 
opinion of Murphy, J., in District of Columbia v. Reed (Cr. No. DC 
2021-67, District of Columbia Court of General Sessions, May 11, 1967), 
upon which appellant relies. There the trial court held that D. C. 

Code, § 22-1107 (1967) proscribes “loud and boisterous” talking 
only where uttered by persons alleged and proven to have congregated 
and assembled with others in public; to prove that one congregated and 
assembled requires a showing that three or more persons acted in con- 
cert for an unlawful purpose (Memorandum opinion, p. 5). 
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Appellant, in his post-trial motion in arrest of judgment, 2° 


first complained of the failure of the information to allege that he 


| 
"congregated and assembled" (J. A. 288, fn. 1). In replying to such 


a contention, the trial judge stated: 


''* * * Even if it be assumed that the chargie 
was laid under that portion of the statute which 
requires a Showing that ‘any person’ was as- 
sembled, it would make no difference, for this 
means only that the offense was committed in | 
the presence of others *** ." (J. A. 288, | 
fn. 1.) H 


If the statute were construed as appellant suggests, an absurd 
result of follow. It would mean that, when a group of persons congre- 
gates and assembles in public and less than three engage in loud and 
boisterous talking, no "person" can be charged or convicted under 
the statute. A conviction can follow only when a group of persons 
congregates and assembles and three or more of them engage in loud 


and boisterous talking. 


20 Appellant conceded at oral argument on the motion that his 
objection, because correctible by amendment of the information, should 
have been raised at trial (transcript of argument on motion in arrest of 
judgment, p. 28), and the trial judge specifically stated that had such 
an objection been first raised at trial, he would have permitted such 
anamendment (J. A. 288, fn. 1). 


Ba appellant’s argument is to be consistent, then it must follow 
also that, when one makes " * * * rude or obscene gestures or com- 
ments or observations on persons passing by* **” (proscribed under 
the same clause of D. C. Code. § 22-1107 (1967), which proscribes 
“loud and boisterous talking”), no person” can be charged and con- 
victed of the offense unless three or more persons jointly or in concert 


made rude or obscene gestures. If Congress meant to proscribe rude 


or obscene gestures, it must reasonably have intended to proscribe them 


whether made by one person or three or more persons jointly. Ob- 
viously, therefore. Judge Greene logically construed the words of the 
statute -- “congregate and assemble” -- to mean, in this context, 
merely that “the offense was committed in the presence of others" 
(J. A. 288, fa. 1). Any other interpretation would render the statute 
nugatory. Cf. Stone v. District of Columbia, 123 U. Ss. App. D. C. 
291. 359 F. 24275 (1966). 

Appellant cites this Court’s recent opinions in Feeley v. District 
of Columbia, ___U. S. App. D. Cc. _, 387 F. 2d 216 (1967), and 
Smith v. District of Columbia, __—sSU:-- Ss. App. D.C. __, 387 F. 2d 
233 (1967), to support his contention that the information upon which 
the case was tried was incorrectly drawn. Buta comparison of those 


cases with the case at bar shows Clearly that the reason for the rever- 
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sals in Feeley and Smith was the unique factual situations involved. 


The Court suggested as much when it inferred that such errors as it 
found in Feeley, supra (the leading case), would be considered 
"minuscule" in any different factual context. 2 Clearly, errors such 
as are alleged in the case at bar, if errors they be, are ‘peinasiniles a 


as Judge Prettyman has suggested. 


21 Ordinarily, in construing informations in minor misdemeanor 
cases such as disorderly conduct, technical rules of pleading are not 
applied, for to do so would be " * * * to sacrifice justice to a mere 
technicality." People v. Hipple, 263 N. Y. 242, 188 N. E. 725, 726 
(1934). See also: People v. Feiner, 300N. Y. 391, 91N. E. 2d 316 
(1950), affirmed sub nom. Feiner v. New York, 340 U. S. 315 (1951); 
People v. Hussock, 6 Misc. 2d 182, 23. N. Y. S. 2d 520, appeal dis- 
missed, 312 U. S. 659 (1941); People v. Kolb, 14 Misc. 2d 976, 183 
N. Y. S. 2d 840 (1958); People v. Galamison, 43 Misc. 2d 72, 250 
N. Y. S. 2d 325 (1964). These cases involved affirmations of convic- 
tions where the disorderly conduct was charged in the language of one 
subsection, yet proof showed a violation of another not pleaded. In 
People v. Turner, 48 Misc. 3d 611, 200 N. Y. S. 24841 (1965), for 
instance, appellant was charged under subdivision (3) of the New York 
disorderly conduct statute, yet the conviction was affirmed upon a finding, 
inter alia, that his conduct violated subdivision (2). On certiorari to 
the United States Supreme Court, the Court, after briefing and oral 
argument on this very question, dismissed the writ as having been im- 
providently granted. Turner v. New York, 386 U. S. 773 (1967). 

The rule with respect to felony prosecutions is, as appellant argues on 
pages 48 and 54 of his brief, of course, different. Cf. Cole v. 
Arkansas, 333 U. S. 196 (1948); and De Jonge v. Oregon, 299 U. S. 
353 (1937). No one would suggest that disorderly conduct is any more 
than a minor misdemeanor, especially where, as here, the maximum 
penalty is a fine of $50. D. C. Code, § 22-3111 (1967). | 


In Feeley. the defendant was a youthful, indigent, non-violent 
peace demonstrator ejected from the Capitol grounds. In Smith, the 
ten defendants were university students and non-violent demonstrators 
who were ejected from a corridor of the United States Capitol, In 
Kinoy, the defendant was 2 prominent, sophisticated constitutional 
lawyer and law professor who, after his patently disruptive, unlawyer- 
like. and uncivil conduct in a public hearing before a subcommittee of 
the Congress. resisted violently his ejection from the hearing room. 

In Feeley. the defendant was represented by appointed counsel. 


In Smith, the ten defendants were represented by two university law 


professors. In Kinoy, besides being an experienced attorney himself, 


the defendant was represented by ten preminent and experienced trial 
and constitutional lawyers. In Feeley, the defendant was charged by 
the Corperation Counsel under the provisions of D. C. Code, § 22-1107 
and § 22-1121 (1967), though at trial she was infermed that the prose- 
cution was based solely upon the provisions of § 22-1121. In Smith, 

the defendants were charged first by the United States Attorney with 
unlawful entry under the provisions of D. C. Code, § 22-3102 (1967). 
The informations were “nolled’ prior to trial, and the defendants were 
then charged by the United States Attorney with disorderly conduct under 


the provisions of 40 U. S. C. § 101 (1964), which informations were 


also "nolled"' prior to trial. The defendants were finally charged by 
the Corporation Counsel with disorderly conduct, and, although at trial 
they were, in effect, informed by the prosecutor that the Asoaeeations 
were brought under D. C. Code, §§ 22-1107 and 22-1121 (1967), the 
District of Columbia Court of Appeals held that the informations stated 
offenses only under the provisions of D. C. Code, § 22-1121 (1967). 

In the instant case, appellant was charged by the Corsration Counsel 
under the provisions of D. C. Code, § 22-1107 (1967), and he was 
informed at trial that this was the only statute upon which the information 


was based (J. A. 244-245). 


In Feeley, no place of the offense was charged in the information 


based upon D. C. Code, § 1107 (1967), and the place of offense charged 
under § 22-1121 was inaccurately designated. In the case at bar, the 
place of the offense was properly charged. | 

It is obvious, therefcre, that this Court, in faversing Feeley 
and Smith, did not do so, aS appellant seems to infer, merely because 


of the language or wording of the informations. If there be error here, 


clearly, itis "minuscule." 


B. Disturbing a public meeting 
Even if, as appellant asserts, there is no statutory proscription 
for the type of conduct in which he engaged (except that proscription in- 


herent in contempt), his conduct constituted the common-law offense of 


“disturbing a public meeting. +22 Commonwealth v. Hoxey, 16 Mass. 


a 


22 Notwithstanding that Congress has proscribed by statute the 
offense of disorderly conduct, all crimes and offenses cognized by the 
common law are. unless otherwise incorporated into a specific statute, 
Still in force in the District of Columbia. In Hill v. United States, 22 
App. D. C. 395, 401 (1903), the Court said: 


= * = (Tlhe common law of crimes as it 
existed in the State of Maryland in 1801 was de- 
clared to be in force in this District by the Act 
of Congress of February 27, 1801, and * * * 
has remained in force here ever Since, as part 
of the legal system of the District. * * * The 
common-law procedure, in all matters relating 
to crime, was in force at the date of the cession 
of this District by the State of Maryland, and 
still continues in force here in all cases except 
where special provision is made by Statute to 
the exclusion of the common-law procedure. 
All crimes, therefore, and their appropriate 
and settled forms of procedure for enforcement, 
known to the common law, except as otherwise 
provided by Statute, are still in force in this 
District. * **" 


See also: United States v. Davis, 71 F. Supp. 749 (D. D. C., 1947), 

rev'd. 83 U. S. App. D. C. 99, 167 F. 2d 228 (1948), cert. den. 334 

U. S. 849 (1948); Durham v. United States, 94 U. S. App. D. C. 228, 
240, 214 F. 2d 862 (1954). 
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Rep. 384 (1820); United States v. Brooks, 4D. C. (Cranch) 427 


(1834); State v. Watkins, 123 Tenn. 502, 130S. W. 839 (1910); 
People v. Malone, 156 App. Div. 10, 141 N. Y. S. 149 (1913); State 
v. McNair, 178 Neb. 763, 135 N. W. 2d 463 (1965); 2 WHARTON'S 
CRIMINAL LAW AND PROCEDURE, § 811 (12th Ed., 1957); 24 


AM. JUR. 2d, Disturbing Meetings, § 1; 27 C. J. S., Disturbance 


of Public Meetings, § 1. This offense has been defined as: 


" * * * an unlawful interruption or disturbance 
of an assemblage of persons met together for 
any lawful purpose."" 27 C. J. S., Distrubance 
of Public Meetings, § 1. 


In Commonwealth v. Hoxey, supra, the conviction of Hoxey for 
the common-law offense of disturbing a public meeting was upheld be- 
cause the record disclosed that he interrupted and distarhed a Massa- 
chusetts town meeting. The court, id. at p. 388, said: : 


"* * * Here was a violent and rude distur- 
bance of the citizens, lawfully assembled in 
town meeting, and in the actual exercise of 
their municipal rights and duties. The ten- : 
dency of the defendant's conduct was to a 
breach of the peace, and to the prevention of | 
elections, necessary to the orderly govern- 
ment of the town, and due management of its | 
concerns for the year. It is true that the 
common law knows nothing perfectly agreeing. 
with our municipal assemblies. But other 
meetings are well known and often held in 
England, the disturbance of which is punish- 
able at common law, as a misdemeanor. In ; 


this commonwealth, town meetings are recog- 
nized in our constitution and laws; and the 
elections made and the business transacted by 
the citizens, at those meetings, lie at the 
foundation of our whole civil polity. If then 
there were no statute, prohibiting disorderly 
conauct at such meetings, an indictment for 
Such conduct might be supported.”’ [Empha- 
sis supplied. 


The Hoxey case has particular relevance to the case at bar. 


There, as here, defendant was charged under a disorderly conduct 
statute, but in that case the court found the statute inapplicable to the 
offense as alleged. It found, however, that the offense, both as alleged 
and proved, constituted an offense at common law and treated as sur- 
plusage the words in the indictment, insofar as they erroneously set 
forth a violation of the statute. Cf. United States v. Brooks, 4 D. C. 
(Cranch) 427 (1834). 

Even if we assume, arguendo, in the case at bar that the pro- 
visions of the disorderly conduct statutes as amended (D. C. Code, 
§§ 22-1107, 22-1121, 22-3111) fair to proscribe the offense charged 


in the information, it appears, nevertheless, that the information 


charged, and the evidence established, a violation of the common-law 


offense of disturbing a public meeting. 23 


The words "to disturb,"’ as used in this context,’ mean: 


"To throw into disorder or confusion, to in- 
terrupt the settled state of."" Webster's New 
International Dictionary (2d ed., 1957), p. 17; or 


" '(T]o throw into disorder; to move froma 
State of rest or regular order; to interrupt; to 
throw out of course or order.’ "' Peoplev. | 
Malone, 156 App. Div. 10, 141 N. Y. S. 

149, 150 (1913). 


The facts, as they appear in this case, clearly show that appel- 
lant "disturbed" the meeting, threw it into "disorder or confusion," 


and "interrupt[ed]" the proceedings. His conviction was, therefore, 


23 Ordinarily, jurisdiction to try common-law offenses not 
specifically proscribed by criminal statutes would, under the general 
penalty provision of D. C. Code, § 22-107 (1967) ($5000!/fine and/or 
up to five years in jail), vest in the United States District;Court. See 
also: D. C. Code, § 11-963 (1967). Where, however, a specific 
penalty is provided and that penalty classifies the offense as a misde- 
meanor, jurisdiction vests in the District of Columbia Court of General 
Sessions. Palmer v. Lenovitz, 35 App. D. C. 303 (1910). Here, 
Congress has specified that the penalty for any ‘disorderly or unlawful 
conduct [in or about the Capitol grounds or buildings]" shall be a fine 
of "not more than fifty dollars."" D. C. Code, § 22-3111 (1967). 

See also: Feeley v. District of Columbia, D. C. App., 220 A. 2d 325 
(1966), rev'd. on other grounds, U. S. App. D. C. eo 387 

F. 24216 (1967). Therefore, the Court of General Sessions would 
have jurisdiction to try the common-law offense of disturbing a public 
meeting. 


proper whether for disorderly conduct or for the common-law offense 


of disturbing a public meeting. 


IV 
Appellant’s prosecution and conviction for 
disorderly conduct is not offensive to 
fundamental civil liberties. 

In conclusion, appellant urges that the decision below carries 
~* * * utterly destructive consequences for the Nation's most funda- 
mental civil liberties * * * ” (appellant's brief, p. 79). To the con- 
trary, this case holds no destructive consequences for civil liberty, 
but appellant’s public behavior has immeasurably harmed the cause 
of civility. 

The civility of public discussion and debate, long a tradition 


of democracy in America, has given way to virulence, invective, and 


violence, as this case So graphically illustrates. Dean Allen, of the 


University of Michigan Law School, fears that "* * * the loss of 


Civility in the conduct of public controversies may, and already has, 


taken a serious toll. xe 


24 Allen, Civil Disobedience and the Legal Order, 36 Cin. L. 
Rev. 1, 37 (Winter 1967). 


The practice of civility in the conduct of public controversies is 
a product of reason and restraint. Where civility fails, the discipline 
of reason and restraint has first faltered; thence comes the discipline 
of law imposed and enforced by the might of government. | Thus, be- 
cause of a recent series of disturbances and disorders which have 
occurred in and around the Capitol Building, Congress, late in 1967, 


enacted a law imposing severe penalties, including imprisonment for 


up to six months, 25 tor the type of conduct in which appellant (and 


others) indulged. 
Because appellant is both a lawyer and a law teacher, he should 
not only practice, but should preach, the principles and precepts of the 


26 
law. The lawyer, especially, has enthroned reason, because, as 


25 pub. L. No. 90-108, §§ 6(b)(4) and 8(b) (October 20, 1967). 


26 Upon being ordered removed from the subcommittee room, 
both appellant and his law partner (Kunstler) acted, no doubt, from 
instinct when they physically resisted appellant's removal by the 
marshals (J. A. 10-11, 43-44, 140). But when, on this appeal, ap- 
pellant urges that his resistance was justified, he has abandoned rea- 
sonableness. First, appellant's resistance, at least initially, was 
resistance to his ejection, not to his arrest (see: Point I herein). 
Secondly, it is ironic that, when appellant appeared before the subcom- 
mittee, he was representing some of a group who professed dedication 
to "a society that will never again see force and violence" (Tr. 1024). 
Finally, the common-law right to use physical force to resist unlawful 
arrest is outmoded. "The concept of self-help is in decline. It is 

(footnote continued on following page) 


Sir Edward Coke has declared, “reason is the life of the law. 27 


One who is dedicated to this calling must eschew any conduct which, 
bereft of reason or reasonableness, is likely to jeopardize the public 
confidence, approval, and esteem which the profession has tradition- 
ally enjoyed. The traditions of the legal profession are not served by 
counsel who permits personal animosity and petty wrangling to infect 


either a trial or a legislative hearing. 


See ee 


(footnote 26 continued from preceding page) 
anti-social * * * and potentially dangerous to all involved. Itis no 
longer necessary because of the legal remedies available.'' State v. 
Koonce, 89 N. J. Super. 169, 214 A. 2d 428, 436 (1965). AS Judge 
Learned Hand has suggested: 


“The idea that you may resist peaceful ar- 
rest * * * because you are in debate about 
whether it is lawful, or not, instead of going 
to the authorities which can determine, * * * 
is not a blow for liberty, but, on the contrary, 
a blow for attempted anarchy.” 1958 Pro- 
ceedings of the American Law Institute, p. 2 


The concept of resisting unlawful arrest has been widely criticized by 
legal scholars, by legislatures, and by the courts. See: United States 
vy. Heliczer, 373 F. 2d 241, fn. 3 (2d Cir., 1967). 


27 partlett's Familiar Quotations 110 (13th ed., 1955) 


CONCLUSION 


It is respectfully submitted, therefore, that the judgment of the 


court below was correct and should be affirmed. 
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One extraordinary sh in Corporation 


majoxr distort act,, and the un- 


ons of the defendant 


necessary. 


Foz this case has been prosecuted on 
theory : had engaged in "loud and boister- 
e> disorderly conduct” by reason of 
fore the committe his persistence in loud 
spite the chairman's repeated use of the gavel some- 
nt into play either D.C. Code,Sec. 22-1107, 
Geltencant wes 3, Or some other statute or the 
uncer which he wés not charged. This was the position 
ser courts (J2544a et a.) and of the Corporation Counsel 


Poa loabhest Solel 


argument it D rally (J242 et seq.) and in its 


while the court delo oral opinion from the bench 


€éZencans’s condu he was seized as a makewelight 


+ 


2% wes clear that burden of the charge was defen- 
Guct before seizure. And in the lower court's formal 
so-called post-seizure conduct was relegated 


oa footnote (J2902, 


fore as a cist We now learn that: 


"Aopellant was not convicted because of his legal 
argument to the subcommittee or because he refused 


-to obey the order of the Chairman to sit down, 
because he loudly and boisterously protested | ht 
removal by three deputy marshals." (Corp. Co. 


As a statement of fact, 1.6€., the asserted groun 
defendant's conviction, the foregoing statement is flatly 
The lower court clearly stated reasons for convicting Ge fendant 
for his conduct before the committee prior to his seizure; the 
rest was makeweight (J258a-20). | 

While the welcome Corporation Counsel's withdrawal from 
the main basis upon which it has pressed this case tau 
attempt to uphold this conviction only upon the basis of defen- 
dant's conduct after he was seized by the marshals ‘is simply not 


Sustainable upon either legal or factual considerations. 


LLe, 

As we pointed out in our main brief, the case is studded 
with legal irregularity. Brushing aside of the law is @ familiar 
concomitant of an unfounded prosecution end this Sais is 2 per= 
fect illustration of that principle. ‘The shift in emphasis in 
Corporation Counsel's present submission in no way neets - 


indeed, it underscores - the legal difficulties in this case. 


a) Firstly, the case was never really tried as 


a "resisting arrest" case; the entire burden of Corporation 
Counsel's contention dealt with conduct before the seizure and 
this was pointed out to the lower court at closing argument 
(J252a-8). The effort to shift the basic theory of the prosecu= 
tion brings into play Cole v. Arkansas, 333 U.S. 196 (1948). 
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If Corporation Counsel wishes seriously to invoke the comnon law 
crime of disturbing a public meeting, it would have to revert to 
appellant's pre-seizure conduct. But this the prosecution is 
seeking to avoid because at long last it realizes that his pre- 
Seizure conduct consisted of nothing more than vigorous advocacy. 
ad) The constitutional questions pointed out in 
our main brief remain completely unanswered by Corporation Counsel. 
The prosecution seems to contend that D.C. Code, Sec. 22-1107, is 
some kind of all-encompassing, all-embracing statute governing 
any kind of conduct which the Corporation Counsel would like to 
proscribe. None of the language of the statute seems to give 
the prosecution pausé. Such questions as whether there hes in 
fact been a congregation or assembly and whether there was in 
fact "talking" are ignored. And this all-purpose seacute would 
be used by Corporation Counsel to cover even resisting arrest, 
or anything else that comes to mind; and if penctiirice the statute 


is not considered broad enough, then the prosecution would revert 


to vague and undefined common law crimes. The whole trend of the 


decisions of the Supreme Court of the United States in the past 


decade speaks against this kind of loose bara Cag criminal 


[i7 - Continued from previous page:] 
(D.C.C.A. 1966), reversed on other grounds, 387 F FP. 2d 216 
(1967). The pattern is comprehensive and leaves! no room 
for survival of common law catch-alls. Particularly is 
this so in the light of the concerns for fair notice and 
the rule of law by "legally fixed standards" which have 
become increasingly evident in the Supreme Court's recent 
evolution of the vagueness doctrine through decisions such 
as Giaccio v. Pennsylvania, 382 U.S. 399 (1968), and Ashton 
v. Kentucky, 3 oSe ¢1 966) 


-he 


If sought 'to be applied to defendant's conduct in this 
» D.C. Code, Sec. 22-1107, would clearly be unconstitutional 
of vagueness and overbreadth. The very shifting 

the prosecution as revealed in its brief sub- 


Court establishes more than any other single 


point the extraordinarily amorphous nature of the legal basis 


for this prosecution. 

e) Corporation Counsel places great reliance 
upon Rule XI(26)(1) of the Rules of the House as justifying 
seizure of the defendant by the marshals. Rélying upon that 
rule, it seeks to overcome the express provision of Rule VIII 
of the rules of the committee requiring the majority of the 
committee - not the chairman alone - to act in the matter of 
"removal of counsel™. 

Firstly, the record is clear that defendant 
was grabbed © hairman directed his removal. The 
transcript shows the sequence to be as follows: 


"Me. Kinoy. Mr. scorer let the record show -- 
Gon Ge touch a lawyer Mr. Chairman -- 


Mr. Pool. Remove the lawyer.” (J271a) 

Secondly, the House Rules expressly author- 
the committee to adopt its own rules not inconsistent with 
House Rules. Clearly there is no inconsistency with the 

House Rules in the committee's determination that powers other-= 
wise vested in the chairman be exercised by the majority of the 
committee. 

-5- 


Thirdly, the rules ought be read to avoid 
inconsistency and that is not at all Gifficult, On the face of 
it, "exclusion from the hearings" is quite different from on- 
the-spot removal. It seems obvious that when a comnit tee is in 
Session the chairman does not have personal powers divorced from 


the members of his committee, particularly when the committee 


rules expressly place such power in the majority of the nembers 


of the committee. 

Even the lower court acknowledged (J290a, 
fn. 4) that the Rules of the House could not ‘be Sienetive Lf 
Rule VIII governed the Situation. The lower court then claimed 
that Rule VIII aid not govern the situation because Be Reick 
was not acting as "counsel", We do not wish to repeat the 
fundamental misconception of the lower court and Corporation 
Counsel on this score. We dealt extensively with that in our 


main brief and it seems clear beyond question that defendant was 


acting as a lawyer. 


Trt, | 
Factually, the shift in position by Corporation Counsel 
is bottomed upon extraordinary distortions of reality. The one 
bit of evidence whith is indisputable is the photograph (Ex. Be2). 
How it can be said in the light of that photograph that defendant 
was engaged in "loud and boisterous talking or other disorderly 
conduct" after seizure by the marshals is beyond comprehension. 
-6= 
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to me. I don't think -- and et 

it's very hard to be accurate, w 
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anything about wh 

anything else. 

My fect, as far as I can recall, 
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walking. I was going backwards off the ground, yanked 

at. (J216a-17 to J2184-2) | 

The officer who had his arm about defendant's neck 

| 

testified that he had it in that position from the "point of 


application to the point of deposit in the police ven" (3762-10) 
and the point of application was when defenagant aes Still erguing 
before the committee (J75a-18). In the 
manhandling of defendant, the suggestion that nis géesping for air 
constituted some kind of boisterousness is, as we seid in our 
main brief, a fantastic caricature of the facts consistent only 
with an Orwellian world. | 

Corporation Counsel taxes defendant with harming "the 
cause of civility". But nothing can mask what really heppened 
here and it was not the defendent but some thoughtless marshals 
(with or without the encouragement of the chairman of the 
committee) who acted to destroy Noivility™; Counsel Spends much 
time in its brief describing events which occurred before the 
incident in question, including "the frequent ejection and arrest 
of members of the audience" (Corp. Co. Br. 3). Is it not obvious 


that the manhandling of the defendant reflected a failure of the 


marshals to distinguish between vigorous advocacy of a lawyer 


and conduct of a spectator, and that whatever may be the right 
or wrong way to remove a noisy spectator (which apparently the 
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Free Press in 
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Un-American Activities Com 
in &@ heated exchange dcuri Ee 
packed, rip-roaring hearing 
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"And when Arthur Kinoy, ¢ 
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arms out of the hearing chamber.” 


The weekly column of T.R.3. r 
the New Republic on August 27, 1966, s 
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and he was dragged out. Seven other defen EW 
looked aghast and learned incredulously th eir eminent 
colleague had been taken off to jail. Pool, | Looking a 
little scared, calmed down a bit. We felt a fit frignt- 
ened, too. We had never seen 2 client's lawyer taken 

off to jail before." 
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IN THE 


United States Court of Appeals 


For tue District or Cotumpia Crecurr 


No. 21,262 


¢ 


ArtTHur Krxoy, 
Appellant, 
v. 


District or Cotums1, 
Respondent. 


o 


BRIEF FOR AMICI CURIAE 


We tender this brief amici curiae for the purpose of 
voicing our concern, as members of the legal profession, at 
the enormous public danger involved in the conviction be- 
low. We firmly believe that the judgment convicting the 
appellant of disorderly conduct should be reversed, and 
a judgment of acquittal entered. But that belief. firm as 
it is, would not by itself permit us to offer this brief. It is 
the broader implications of the case that compel us to 
speak. 


The importance of this case transcends the normal im- 
pact of a conviction upon a member of the bar. or the un- 
precedented bringing of criminal charges against an at- 
torney for presenting a legal argument. The feature which 
makes this case one of vital concern to bench, bar and the 


9 
o 


public is that the courts below have sanctioned the con- 
Vietion of a lawyer for conduct which was nothing more 
than vigorous professional advocacy in behalf of his client. 


Mr. Kinoy’s conduet must be considered in the light of 
what we have always understood to be the ultimate duty 
of the lawyer as expressed in Canon 15: 


The lawyer owes “entire devotion to the interest of 
the client, warm zeal in the maintenance and de- 
fense of his rights and the exertion of his utmost 
learning and ability,” to the end that nothing be 
taken or withheld from him, save by the rules of 
law, legally applied. No fear of judicial disfavor or 
puplie unpopularity should restrain him from the 
full discharge of his duty... - 


There is of course a distinction between vigorous advoc- 
acy and deliberately disruptive tactics. It is the latter 


which have from time to time required tiral judges to hold 
attorneys in contempt, for Canon 25 cautions that “it is 
steadfastly to be borne in mind that the great trust of the 
lawyer is to be performed within and not without the 
bounds of the law.” 


But no disruptive conduct is involved in this case; Mr. 
Kinoy has not been charged with contempt of. before, or 
by the congressional committee whose hearings he attended 
in a professional role; and the proceeding in which he has 
been charged—a prosecution for disorderly conduct in the 
ordinary criminal courts—is an impermissibly dangerous 
instrument for testing the propriety of a lawyer’s advoc- 
acy. In holding Mr. Kinoy’s argument before the commit- 
tee to be criminal, the courts below have therefore estab- 
lished a precedent—a precedent seemingly without parallel 
in a long and gallant history of advocacy in this country— 
that is uniquely dangerous to the vital independence of the 


Bar. 


Each of us has read the appellant’s brief, and we agree 
with his submission in this Court. As teachers of the law, 
as practitioners at the Bar, we state our own opinion that 
the conviction below is not merely wrong; it imjerils the 
role of attorneys as participants in controversial litigation 
and as contributors to the reasoned resolution of the diffi- 
cult issues which confront us in this period of great social 
ferment. 


Appellant’s conviction should be reversed. 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,262 


ARTHUR KINOY, 
Appellant, 


Vv. 


DISTRICT OF COLUMBIA, 
Appellee. 


ON APPEAL FROM THE DISTRICT OF COLUMBIA 
COURT OF APPEALS 


BRIEF OF NATIONAL LAWYERS GUILD AMICUS CURIAE 
IN SUPPORT OF APPELLANT KINOY 


INTEREST OF THE NATIONAL LAWYERS GUILD 


The National Lawyers Guild is a national bar association 
which throughout its history has supported the independence 
of the bar, the fair administration of justice and the preser- 
vation of civil liberties for all. 


Appellant is a National Vice President of the Guild. He is 
a professor of law at Rutgers University as well as an active 
practitioner specializing in the defense and preservation of 
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civil liberties. The present case arose as a result of his rep- 
resentation of witnesses before the House Committee on 
Un-American Activities and his challenge to the constitu- 
tionality of the Committee and its practices. Because the 
prosecution and conviction of appellant arose during the 
course of appellant's discharge of his professional duties, it 
accordingly represents a threat to the integrity and inde- 
pendence of the bar. The Guild has consistently opposed 
the House Committee on Un-American Activities, its practices 
and its efforts to prevent adequate representation of coun- 
sel of witnesses appearing before it, and indeed has been 
condemned by the Committee as a result of this opposition. 
Accordingly, it is more than appropriate for the Guild to 
submit its views as amicus curiae in a case, such as the 
present. where a member of the bar and one of its national 
officers is being penalized solely because of his vigorous 
advocacy and opposition to the Committee. 


ARGUMENT 


The appellant was convicted of a charge of engaging in 
“loud and boisterous talking” during a session of the House 
Committee on Un-American Activities at which he was pres- 
ent as counsel for subpoenaed witnesses. Although there is 
controversy in the record as to the volume of appellant’s 
voice in the course of his argument before the Committee, 
there is no question as to the content of his remarks. There 
are two things to be noted from the content: (1) The en- 
tire incident in which appellant participated took less than 
one and one-half pages of the typewritten record (J.A. 270- 
272) obviously not more than a minute or two in time,’ and 
(2) There is nothing in the content of what he said which 


‘tt is true, that although appellant’s remarks in no way disrupted 
the hearing, his ejection from the hearing did have that effect (J.A. 
272-284). But appellant obviously cannot be charged with the con- 
sequences of what occurred as a result of his ejection and while he 
was out of the hearing room. 
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can be considered “boisterous” or in any other way illegal. 
Appellant identified himself as counsel for a witness who 
had been subpoenaed and who had been named by another 
witness. He objected to the Committee ruling that another 
witness who defamed his client would not be subject to 
cross-examination, indicated to the Committee that the issue 
of whether the Committee was defaming witnesses was to 
be presented in court,” and, in the course of stating ‘*Mr. 
Chairman, let the record show -,”’ was forcibly removed from 
the Committee hearing room.’ 


Since the content of appellant’s remarks was entirely 
unobjectionable and was limited to legitimate legal argument, 
it follows that appellant has been convicted of a crime 
because his voice was loud. We know of no case where a 
lawyer has ever before been convicted of an offense or dis- 
ciplined in any way because in his zeal he raised his voice. 
In its opinion denying appellant’s motion for arrest of judg- 
ment, the trial court correctly, we believe, stated that appel- 
lant’s conduct should be governed by the standards for 
determining whether an attorney was guilty of contempt of 
court. (J.A. 291). But he did not judge appellant’s case by 
those standards. In the cases cited by the trial court, the 
attorneys were found guilty of conduct described as ‘*con- 
certed and wilfully obstructive.” and “prejudicial to the 
expeditious, orderly and dispassionate conduct of the trial,” 


°Cf. Chief Justice Warren in Warkins vy. United States, 354 U.S. 
178, 197 (emphasis supplied): 


“The mere summoning of a witness and compelling him to 
testify, against his will, about his beliefs, expressions or asso- 
ciations is a measure of governmental interference. . . . 

. .. Nor does the witness alone suffer the consequences. 
Those who are identified by witnesses and therefore placed 
in the same glare of publicity are equally subject to public 
stigma, scorn and obloquy.~ 


The appellant testified that he had intended to state, if permitted 
to complete his sentence, “Let the record show that our legal argument 
has been cut off (J.A. 214). 
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Sacher y. United States, 343 U.S. 1. 3, 5 or of conduct 
which showed “a deliberate and studied design to ignore the 
rulings of the Court in order to get before the jury the 
excluded matter” Hallinan yv. United States, 182 F.2d 880, 
887: or of a “wilful obstruction and disruption of the orderly 
conduct of the trial” McInnis y. United States, 191 F.2d 
157. No such conduct was present here, and the trial court 
did not think that the element of wilful obstruction of the 
proceeding was an element of the crime. This is shown by 
the following colloquy in the course of the argument of 
defense counsel (J.A. 232-3, emphasis supplied): 

MR. STAVIS: . . . Now we are talking about a 
criminal offense here. We are talking about a crimi- 
nal intent, an intent to obstruct. 

THE COURT: We are not talking about an intent 
to obstruct. 

MR. STAVIS: Well, an intent to obstruct the pro- 
ceedings. 

THE COURT: We're not even talking about an 
intent to obstruct the proceedings. 


Clearly no court would ever find a lawyer guilty of contempt 
in the absence of an intent to obstruct the proceedings, and 
the trial court. by the same standard, should not have here 
found appellant guilty of disorderly conduct. 


In its opinion, the trial court offered as a substitute for 
evidence and a finding that appellant had intentionally 
obstructed the proceedings, the following homily (J.A. 291): 


“Even legal argument must be kept within bounds; 
it may not be offensive; and it may not deteriorate 
into a persistent effort to drown out the voice of the 
presiding officer.” 


41n the Sacher case, the trial court stated that he would have over- 
looked the conduct of counsel “if it had appeared to be the result of 
heat of controversy or zeal in the defense of a client rather than delib- 
erate contempt’ (emphasis supplied). Sacher v. United States, 182 
F.2d 416, 420. 


But none of this applies to appellant. Nothing he said 
could be characterized as ‘“‘offensive”. Nor is there any basis 
for the contention that his argument “‘deteriorate[d] into a 
persistent effort to drown out the voice of the presiding 
officer.” Appellant addressed himself to the Committee a 
total of five times. His first remarks were to identify him- 
self and express his contention that counsel should be 
allowed to cross-examine the witness on the stand. His 
second remark replied to a comment from the Chairman. 
His third replied to a comment addressed to him by another 
member of the Committee. His fourth stated an objection 
to the Committee’s adverse ruling. His fifth remark - Let 
the record show - was cut off in midstream. Nothing here 
even remotely approaches the kind of deliberate misconduct 
for which an attorney may be punished in the course of his 
professional duties. 


What misled the trial court was its mistaken assumption 
that appellant had no role whatsoever to play because under 


the Committee rule. lawyers were only permitted to advise 
witnesses actually on the stand and were not permitted to 
participate in any other fashion. But appellant was challeng- 
ing the validity and fairness of that rule. Certainly. he 
cannot be charged with disorderly conduct because he pro- 
tested the application of a particular Committee rule as 
adversely affecting his client. And if a challenge was to be 
made, the proper way to make the challenge was to present 
the challenge before the Committee. And if, as here, the 
Committee did not wish to hear the challenge, it was cer- 
tainly appropriate to note for the record. and eventual court 
review that the challenge was not heard. Appellant may 
have been erroneous in his view. The Committee rule may 
be completely valid. There may be other or more appro- 
priate methods of noting a record for court review. But 
fortunately, for most of the bar, if not for appellant here, 
we have not yet reached the point where an error in legal 
tactics subjects us to a criminal prosecution. 

Finally, the question as to whether or not the volume of 
appellant's voice exceeded permissible limits cannot be de- 
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termined out of the context of the proceedings. The trial 
court stated that it could not “pick and choose among leg- 
islative committees. by deciding to protect the proceedings 
of only some of them from disorderly conduct” (Tr. 299). 
But the trial court was required to examine whether or not 
what might be “loud and boisterous talking” before some 
congressional committees is only routine and common place 
conduct before others. The sad fact is that, as noted by 
numerous newspapers and periodicals, proceedings before 
the House Committee on Un-American Activities cannot be 
equated with hearings before other congressional committees. 


The Hartford Courant of August 23, 1966 editorialized 
“It is nothing new for the committee to make a holy spec- 
tacle of itself... . As has so often been the case in the past, 
last week's disgraceful hubbub was predictable and could 
easily and profitably have been avoided.” The Washington 
Post for March 23, 1967 commented “The truth is that 
HUAC has become a bad joke. Its public hearings are 


a periodic embarrassment to the House of Representatives, 
provoking contumely and disorder and ending almost invar- 
iably in judicial repudiation of the Committee.” The New 
York Times on March 25, 1967 said of the Committee “Its 
legislative futility and its frequent unseemly conduct have 
even brought condemnation in recent years from Senator 
Everett Dirksen. Ninety distinguished law professors, the 
latest of its critics, suggest that the committee ‘is jeopardizing 
the prestige and public respect for the Hcuse of Represen- 
tatives..” The Chicago Sun-Times of May 27, 1963 referred 
to the Committee’s “long record of rambunctious investiga- 
tions.” The Saturday Evening Post for September 24, 1966 
characterized the Committee's proceedings as a “touch of 
vaudeville” and a “long-running repertory show.” The New 
York Herald Tribune of June 14. 1960 described the Com- 
mittee as a “travelling road show,” and The Washington Post 
for June 10, 1960 called ita “minstrel show.” Commonweal 
for September 2, 1966 described the Committee as the “last 
outpost of American vaudeville” and commented that LE 
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there was one flaw in the show, it was probably its ear-split- 
ing noise.” 


Nor was appellant the first attorney to be ejected from a 
Committee hearing. In December, 1956, the Committee 
ejected a whole bevy of counsel, an action which brought 
forth the following condemnation from the Board of Gov- 
ernors of the State Bar of California (Los Angeles Daily 
Journal, March 28, 1957): 

“In the opinion of the Board of Governors the 
proceedings of the Committee and the conduct of 
the Committee's counsel, to which reference is made 
above, were improper and lacking in the dignity and 
impartiality which should govern the conduct of 
agencies of the United States; they resulted in grossly 
offensive personality directed at counsel for the wit- 
nesses; and they were of such a character as to pose 
a threat to the right to appear by counsel and to the 
proper independence of the Bar.” 


If, in this context, the appellant found it necessary to raise 
his voice to be heard, his doing so cannot be punished as 
criminal conduct. In the words of Richard Harwood, a 
reporter for The Washington Post “everyone was shouting” 
(Tr. 204). It is no answer to suggest that if everyone was 
shouting, then everyone was guilty of disorderly conduct 
including the appellant. On the contrary, if the Committee 
so conducted its proceedings that shouting was the order of 
the day. the appellant’s shouting was no more disorderly 
conduct than if he had shouted out at the ball park. 


8 


For all these reasons. we submit that appellant’s conviction 
should be reversed and the case should be remanded to the 
trial court with direction to enter a judgment of acquittal. 
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